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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

----------------------------------------------------------------x 
  : Chapter 11 
In re  :   
  : Case No. 15-10585 (LSS) 
QUICKSILVER RESOURCES INC., et al., :  

 : (Jointly Administered) 
 :  

                                          Debtors.1 : Hearing Date:  3/4/16 at 10:00 a m. (ET) 
: Obj. Deadline: 2/29/16 at 12:00 noon (ET)  
: Re:  Docket No. 1128

----------------------------------------------------------------x 

OBJECTION OF CRESTWOOD MIDSTREAM PARTNERS LP, 
COWTOWN PIPELINE PARTNERS L.P., AND COWTOWN GAS PROCESSING 

PARTNERS L.P. TO DEBTORS’ MOTION FOR AN ORDER AUTHORIZING 
AND APPROVING REJECTION OF CERTAIN EXECUTORY CONTRACTS 

WITH AFFILIATES OF CRESTWOOD MIDSTREAM PARTNERS LP 

Crestwood Midstream Partners LP (“Crestwood”), Cowtown Pipeline Partners 

L.P. (“CPP”), and Cowtown Gas Processing Partners L.P. (“CGPP” and, together with 

Crestwood and CPP, the “Crestwood Parties”) submit this Objection to Debtors’ Motion for an 

Order Authorizing and Approving Rejection of Certain Executory Contracts with Affiliates of 

Crestwood Midstream Partners LP (the “Rejection Motion”) (Docket No. 1128),2 and 

respectfully represent: 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: Quicksilver Resources Inc. [6163], Barnett Shale Operating LLC [0257], Cowtown Drilling, Inc. 
[8899], Cowtown Gas Processing L.P. [1404], Cowtown Pipeline Funding, Inc. [9774], Cowtown Pipeline L.P. 
[9769], Cowtown Pipeline Management, Inc. [9771], Makarios Resources International Holdings LLC [1765], 
Makarios Resources International Inc. [7612], QPP Holdings LLC [0057], QPP Parent LLC [8748], 
Quicksilver Production Partners GP LLC [2701], Quicksilver Production Partners LP [9129], and Silver 
Stream Pipeline Company LLC [9384]. The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort 
Worth, Texas 76102. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 
Rejection Motion.   
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PRELIMINARY STATEMENT 

1. Pursuant to the Rejection Motion, the Debtors seek entry of an order 

authorizing rejection of three gas gathering agreements (collectively referred to herein as the 

“Gathering Agreements”) between Quicksilver Resources Inc. (“Quicksilver”) and the 

Crestwood Parties.3  The Crestwood Parties urge the Court to deny the relief requested with 

respect to the Gathering Agreements.   

2. The Gathering Agreements were originally executed among Quicksilver 

and its subsidiaries in connection with Quicksilver’s prepetition acquisition and construction of 

three gas gathering systems in the Barnett Shale in Fort Worth, Texas:  the Cowtown System, the 

Alliance System, and the Lake Arlington System (collectively, the “Gathering Systems”).  Each 

of the Gathering Agreements burden Quicksilver’s property interest in the Barnett Shale by, 

among other things:  (i) expressly dedicating the total volume of gas owned or controlled by 

Quicksilver in the Barnett Shale to the Gathering Systems, and (ii) providing that any transfer of 

Quicksilver’s rights, title, and interest in the gas to a third party must be made subject to a 

Gathering Agreement.   

3. Quicksilver knows the covenants in the Gathering Agreements run with 

the land and constitute equitable servitudes under Texas law.  For example, in 2007, while still 

controlled by Quicksilver, Quicksilver Gas (now Crestwood) publicly touted to investors that 

Quicksilver’s obligations under a Gathering Agreement would “survive any direct or indirect 

transfer by Quicksilver of its right, title or interest associated with its natural gas production in

the Quicksilver Counties.”  Intent for such covenants to run with the land was also memorialized 

in Memoranda of Agreement filed in the real property records of several Texas counties in 
                                                 
3 The Crestwood Parties do not object to the relief requested with respect to the other contracts and leases listed 

in the Rejection Motion.  One of these proposed agreements, however, is a purchase and sale agreement that is 
likely not executory and cannot be rejected. 
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August 2007 (and again in 2014).  Such intent was again demonstrated in 2013, when 

Quicksilver sold a 25% interest in its Barnett Shale assets to TG Barnett Resources LP (“TG

Barnett”), all subject to the covenants in the Gathering Agreements. 

4. Crestwood entities acquired Quicksilver’s interest in CPP, CGPP, and 

Quicksilver Gas, along with the Gathering Systems, pipelines, related properties, and other rights 

associated with the Gathering Agreements.  Crestwood entities paid Quicksilver $701 million at 

closing in October 2010 (plus an additional approximately $41 million in February 2012).  The 

Gathering Agreements do not require Quicksilver to deliver a minimum volume of gas through a 

Gathering System or contain any similar “take-or-pay” type requirement.  Therefore, a material 

portion of the consideration Crestwood entities received was the dedication of Quicksilver’s gas 

contained in the Gathering Agreements and as set forth in the Memoranda of Agreement. 

5. Quicksilver also knows that covenants running with the land and equitable 

servitudes cannot be rejected under section 365 of the Bankruptcy Code.  Thus, it appears the 

only reason the Debtors filed the Rejection Motion (contradicting their prepetition statements) is 

because BlueStone Natural Resources II, LLC (“BlueStone”) required it as a condition precedent 

to closing a sale transaction.  In fact, the proposed asset purchase agreement between BlueStone 

and the Debtors gives BlueStone a free option to wait and see what happens in connection with 

the Rejection Motion.  If it doesn’t like what it sees by March 31, BlueStone could walk away 

from the deal with potentially a full refund of its deposit.  However, contrary to the Debtors’ 

assertions in the Rejection Motion, if BlueStone walks away, there is no harm to the estates 

because there is a backup bidder ready to close with no requirement or condition that the 

Gathering Agreements be “rejected.”  But even putting these issues aside, upon review of the 
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relevant facts and applicable law, there are several compelling reasons for this Court to deny the 

relief requested in the Rejection Motion. 

6. As a threshold issue, the Rejection Motion must be denied because it is 

procedurally improper and asks this Court to violate the Crestwood Parties’ due process rights 

for the sake of a manufactured timetable suitable for the Debtors and BlueStone.  Through the 

Rejection Motion, the Debtors are asking for an order effectively quieting title on the property 

being sold to BlueStone and declaring that the dedications in the Gathering Agreements do not 

affect the land being acquired by BlueStone. 

7. Bankruptcy Rule 7001 does not permit the Debtors to seek such relief in a 

contested matter and, instead, mandates the commencement of an adversary proceeding to 

determine the extent of the Crestwood Parties’ interests represented by the dedications, or to 

obtain a declaratory judgment that the Crestwood Parties’ interests are not real property interests 

that run with the land.  See FED. R. BANKR. P. 7001(2), (9).  Any attempt by the Debtors to 

address such issues in connection with the Rejection Motion strips the Crestwood Parties’ due 

process rights and renders Bankruptcy Rule 7001 superfluous.  

8. Denial of the Rejection Motion is also warranted because the Gathering 

Agreements contain express covenants that run with the land and also constitute equitable 

servitudes under Texas law.  Courts consistently hold that such agreements cannot be rejected 

under section 365.  See, e.g., Gouveia v. Tazbir, 37 F.3d 295, 299 (7th Cir. 1994) (finding section 

365 of the Bankruptcy Code inapplicable to covenants running with the land because they are 

property interests); In re Beeter, 173 B.R. 108, 116 (Bankr. W.D. Tex. 1994) (same).  The 

detailed descriptions of the covenants, conveyances, and assignments set forth in this Objection, 

along with the documents annexed to the Declaration of James D. Johnston in Support of this 
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Objection, filed contemporaneously herewith,4 provide overwhelming evidence that the 

Crestwood Parties have a real property interest that cannot be rejected.  This Objection is also 

supported by the Declaration of Professor Owen L. Anderson, annexed hereto, and incorporated 

herein, as Annex 1.  Professor Anderson is a Professor of Law at The University of Texas 

School of Law, the Eugene Kuntz Chair in Oil, Gas & Natural Resources Emeritus, and the 

George Lynn Cross Research Professor Emeritus at the University of Oklahoma College of Law. 

He is one of the leading scholars in oil and gas law.  Professor Anderson analyzed the Gathering 

Agreements along with other relevant documentation and applicable case law, and concluded 

that the Crestwood Parties’ dedications are covenants running with the land and also constitute 

equitable servitudes.  Accordingly, based on the documentary evidence and law presented in this 

Objection, the Crestwood Parties respectfully request the Court deny the Rejection Motion. 

STATEMENT IN ACCORDANCE WITH 
DELAWARE BANKRUPTCY LOCAL RULE 9013-1(h) 

9. In accordance with Rule 9013–1(h) of the Local Rules of Bankruptcy 

Practice and Procedure of the United States Bankruptcy Court for the District of Delaware (the 

“Local Rules”), the Crestwood Parties do not consent to entry of a final order or judgment by 

this Court if it is determined the Court, absent consent of the parties, cannot enter final orders or 

judgments consistent with Article III of the United States Constitution. 

BACKGROUND

A. The Gathering Systems 

10. A gathering system is a network of pipelines directly connected to wells 

producing natural gas.5  Once gathered, the natural gas is processed by separating dry gas from 

                                                 
4  References to “Johnston Decl.” herein are to the Declaration of James D. Johnston. 
5  See Quicksilver Gas Services LP, Prospectus, dated as of August 6, 2007, Johnston Decl. Ex. 1 at 87–88.   

Case 15-10585-LSS    Doc 1189    Filed 02/29/16    Page 5 of 36



Case 15-10585-LSS    Doc 1189    Filed 02/29/16    Page 6 of 36



Case 15-10585-LSS    Doc 1189    Filed 02/29/16    Page 7 of 36



Case 15-10585-LSS    Doc 1189    Filed 02/29/16    Page 8 of 36



 

 
WEIL:\95603960\19\39645.0003 

9

the public offering, Quicksilver and the Cowtown Partners entered into the Fifth Amended and 

Restated Cowtown Gas Facilities Gas Gathering and Processing Agreement.21 

17. In an August 2007 Form 8-K filed with the Securities and Exchange 

Commission, Quicksilver Gas, which remained under Quicksilver’s management following the 

public offering, stated that “a memorandum of Quicksilver’s obligations under the Gas Gathering 

and Processing Agreement will be filed of record in the Quicksilver Counties and therefore 

would survive any direct or indirect transfer by Quicksilver of its right, title or interest 

associated with its natural gas production in the Quicksilver Counties.”22  Such Memoranda of 

Agreement were filed in the county real property records in Texas in August 2007.23 

18. Quicksilver Gas also reported that there was “little likelihood that a 

competitor could effectively compete for Quicksilver’s gathering and processing needs . . .” 

because Quicksilver had dedicated to Quicksilver Gas all its natural gas production from the 

Quicksilver lands in the contract area.24  Quicksilver Gas also noted that Quicksilver’s “reserves” 

were dedicated.25 

19. In September 2008, Quicksilver and the Cowtown Partners entered into 

the Sixth Amended and Restated Gas Gathering and Processing Agreement (together with all 

                                                                                                                                                             
19  As described infra, Quicksilver Gas was sold and subsequently renamed Crestwood Midstream Partners LP. 
20  Quicksilver Gas Services LP, Current Report (Form 8-K), filed on August 16, 2007, Johnston Decl. Ex. 16 at 

5. 
21  Fifth Amended and Restated Cowtown Gas Facilities Gas Gathering and Processing Agreement, dated as of 

August 10, 2007, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing 
Partners L.P., as Processor, and Quicksilver Resources Inc., as Producer, Johnston Decl. Ex. 17.   

22  Johnston Decl. Ex. 16 at 4 (emphasis added). 
23  See Memoranda of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline Partners 

L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as 
Producer, filed and recorded in Bosque County, Erath County, Hill County, Hood County, Johnson County, 
Parker County, Somervell County, and Tarrant County (Johnston Decl. Exs. 18–25). 

24  Johnston Decl. Ex. 3 at 9.  
25  Id. at 15. 
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prior gas gathering agreements and subsequent amendments, the “Cowtown GGA”).26  The 

Cowtown GGA includes the following dedication language (the “Cowtown Dedication”), 

covering the Quicksilver lands in the contract area covered by the agreement (the “Cowtown 

Interests”): 

Subject to the terms and provisions hereof, Producer dedicates and 
agrees to deliver to Gatherer for gathering and to Processor for 
processing . . . the total volume of Gas owned or controlled by 
Producer or its successors and assigns, lawfully produced from 
wells now or hereafter drilled on the lands within the Contract 
Area or lands pooled therewith . . . Any transfer by Producer of its 
right, title, or interest in the Gas to a third party, whether by 
farmout, contract, or otherwise, shall be made specifically subject 
to this Agreement.  Producer will notify any person to whom 
Producer transfers all or a portion of its right, title, or interest in the 
Gas that such Gas is dedicated pursuant to the terms of this 
Agreement to be gathered and processed in the Facilities, and 
Producer shall obtain such third party’s agreement to continue 
delivering such Gas to Gatherer and Processor during the Term of 
and in accordance with this Agreement.27   

20. The Cowtown GGA has a primary term running through December 31, 

2020 and contains provisions regarding the quality of gas for delivery and gathering and 

processing fees.28 However, the Cowtown GGA does not require Quicksilver to deliver a 

minimum volume of gas through the Cowtown System or contain any similar “take-or-pay” type 

requirement. 

 

                                                 
26  Sixth Amended and Restated Gas Gathering and Processing Agreement, effective as of September 1, 2008, by 

and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, 
and Quicksilver Resources Inc., as Producer, Johnston Decl. Ex. 26 § 1.1. 

27  Id. § 2.1. 
28  See Second Amendment to Sixth Amended and Restated Gas Gathering and Processing Agreement, dated as of 

October 1, 2010, by and among Quicksilver Resources Inc., as Producer, Cowtown Pipeline Partners L.P., as 
Gatherer, and Cowtown Gas Processing Partners L.P., as Processor, Johnston Decl. Ex. 27 § 3. 
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The Lake Arlington System 

21. The Lake Arlington System was also constructed by the Quicksilver 

Parties.29  Quicksilver Gas, by and through the Cowtown Partners, purchased this system within 

two years of its completion.30   

22. In connection with the sale to Cowtown Partners, Quicksilver and KWK 

Pipeline entered into an Amended and Restated Gas Gathering Agreement, dated as of 

September 1, 2008 (together with all subsequent amendments thereto, the “Lake Arlington 

GGA”).31  The Lake Arlington GGA includes a dedication (the “Lake Arlington Dedication”) 

covering the lands in the Contract Area as defined in the agreement (the “Lake Arlington 

Interests”): 

Producer dedicates and agrees to deliver or cause to be delivered to 
Gatherer . . . the total volume of Gas owned or controlled by 
Producer lawfully produced from wells now or hereafter drilled on 
the lands within the Contract Area or lands pooled therewith . . .   
Any transfer by Producer of its right, title, or interest in the Gas to 
a third party, whether by farmout, contract, or otherwise, shall be 
made specifically subject to this Agreement.  Producer will notify 
any person to whom Producer transfers all or a portion of its right, 
title, or interest in the Gas that such Gas is dedicated pursuant to 
the terms of this Agreement to be gathered by Gatherer, and 
Producer shall obtain such third party’s agreement to continue 
delivering such Gas to Gatherer during the term of and in 
accordance with this Agreement.32  

23. The Lake Arlington GGA has a primary term running through 

December 31, 2020 and includes terms related to quality of gas, delivery points, and gathering 

                                                 
29  Johnston Decl. Ex. 3 at 41. 
30  Id. 
31  Amended and Restated Gas Gathering Agreement (Lake Arlington Gathering System, Tarrant County, Texas), 

dated as of August 18, 2008, to be effective as of September 1, 2008, by and among Cowtown Pipeline L.P., as 
Gatherer, and Quicksilver Resources Inc., as Producer, Johnston Decl. Ex. 28. 

32  Id. § 2.1.  
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fees.33  Similar to the Cowtown GGA, the Lake Arlington GGA does not require Quicksilver to 

deliver a minimum volume of gas through the Lake Arlington System or contain any similar 

“take-or-pay” type requirement.   

24. In connection with the sale of the Lake Arlington System, Quicksilver and 

KWK Pipeline also conveyed assets, properties, and other rights associated with the 

Lake Arlington System to the Cowtown Partners.34  In particular, the Correction Deed and 

Conveyance related to the Lake Arlington System dated October 1, 2008, conveyed to the 

Cowtown Partners a tract of real property.  From that conveyance, Quicksilver reserved for itself:  

[a]ll of the oil, gas, and other minerals in and under and that may 
be produced from the Property, including, but not limited to the 
right of ingress and egress at all times for the purposes of mining, 
drilling, exploring, operating, and developing the oil, gas, and 
other minerals in and under the Property . . . 35   

In December 2008, the sale closed and the Cowtown Partners acquired the Lake Arlington 

System from the Quicksilver Parties for approximately $42 million.36 

25. Following the conveyance of the Lake Arlington System, Quicksilver Gas 

filed a Form 10-K highlighting that Quicksilver’s reserves were dedicated to the Cowtown 

                                                 
33 Second Amendment to Gas Gathering Agreement, dated as of October 1, 2010, by and among Quicksilver 

Resources Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer, Johnston Decl. Ex. 29 § 1.
34 See Deed, Assignment and Conveyance Concerning Lake Arlington Gas Gathering System, dated as of 

November 7, 2008, to be effective as of October 1, 2008, by and among Quicksilver Resources Inc. and 
Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline Partners L.P., as Buyer, filed and recorded in 
Tarrant County, Texas, as of November 13, 2008, Johnston Decl. Ex. 30; Correction Deed and Conveyance 
[Lake Arlington Gas Gathering System], dated as of September 28, 2010 to be effective as of October 1, 2008, 
by and among Quicksilver Resources Inc. and Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline 
Partners L.P., as Buyer, filed and recorded in Tarrant County, Texas, as of September 29, 2010, Johnston Decl. 
Ex. 31. 

35 Johnston Decl. Ex. 31 at 2. 
36  Quicksilver Gas Services LP, Current Report (Form 8-K), filed on December 8, 2008, Johnston Decl. Ex. 32 at 

2; see also Quicksilver Gas Services LP, Annual Report (Form 10-K) for year ended December 31, 2009, 
Johnston Decl. Ex. 33 at 47 (“In conjunction with the purchase, Quicksilver assigned its gas gathering 
agreement to us. Under the terms of that agreement, Quicksilver agreed to allow us to gather all of the natural 
gas produced by wells that it operated and from future wells operated by it within the Lake Arlington 
area . . . .”). 
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Partners.37  The Lake Arlington GGA was subsequently amended five times,38 but the Lake 

Arlington Dedication never changed. 

The Alliance System 

26. The Alliance System was acquired by Quicksilver in November 2008 from 

Chief Resources Alliance Pipeline, LLC.39  In June 2009, Quicksilver assigned and conveyed to 

KWK Pipeline, the Alliance “midstream natural gas gathering, transportation, and processing 

properties, facilities, and equipment,” including “all easements, permits, licenses, servitudes, 

rights-of-way, surface leases, and other surface rights” related thereto.40 

27. Approximately six months later, KWK Pipeline and Quicksilver entered 

into a Gas Gathering Agreement, dated as of December 1, 2009 (together with all subsequent 

amendments thereto, the “Alliance GGA” and, together with the Cowtown GGA and the 

Lake Arlington GGA, the “Gathering Agreements”).41  The Alliance GGA includes the 

following dedication (the “Alliance Dedication” and, together with the Cowtown Dedication 

and the Lake Arlington Dedication, the “Dedications”) covering the lands in the Contract Area 
                                                 
37  Johnston Decl. Ex. 3 at 15. 
38  First Amendment to the Amended and Restated Gas Gathering Agreement [Lake Arlington], dated as of 

September 29, 2009, by and among Quicksilver Resources Inc., as Producer, and Cowtown Pipeline Partners 
L.P., as Gatherer, Johnston Decl. Ex. 34; Johnston Decl. Ex. 29; Third Amendment to Amended and Restated 
Gas Gathering Agreement [Lake Arlington], dated as of August 13, 2012, to be effective as of July 1, 2012, by 
and among Quicksilver Resources Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer, 
Johnston Decl. Ex. 35; Fourth Amendment to Amended and Restated Gas Gathering Agreement (Lake 
Arlington), dated as of July 9, 2014, to be effective as of August 1, 2013, by and among Quicksilver Resources 
Inc. and TG Barnett Resources LP, as Producers, and Cowtown Pipeline Partners L.P., as Gatherer, Johnston 
Decl. Ex. 36; Fifth Amendment to Amended and Restated Gas Gathering Agreement (Lake Arlington), dated 
as of July 9, 2014, to be effective as of June 1, 2014, by and among Quicksilver Resources Inc. and TG Barnett 
Recourses LP, as Producers, and Cowtown Pipeline Partners L.P., as Gatherer, Johnston Decl. Ex. 37. 

39 Quicksilver Resources Inc., Current Report (Form 8-K), filed August 8, 2008, Johnston Decl. Ex. 38. 
40  Assignment and Conveyance, dated as of June 11, 2009, to be effective August 8, 2008, from Quicksilver 

Resources Inc. to Cowtown Pipeline L.P., filed and recorded in Tarrant County, Texas, as of June 12, 2009, 
Johnston Decl. Ex. 39 at 1. 

41  Quicksilver Gas Services LP, Current Report (Form 8-K), filed on January 8, 2010, Johnston Decl. Ex. 40 at 2; 
Gas Gathering Agreement (Alliance Area Gathering System, Tarrant and Denton Counties, Texas), dated as of 
December 1, 2009, by and among Cowtown Pipeline L.P., as Gatherer, and Quicksilver Resources Inc., as 
Producer, Johnston Decl. Ex. 41. 
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as defined in the agreement (the “Alliance Interests” and, together with the Cowtown Interests 

and the Lake Arlington Interests, the “Quicksilver Interests”): 

Producer dedicates and agrees to deliver or cause to be delivered to 
Gatherer . . . the total volume of Gas owned or controlled by 
Producer lawfully produced from wells now or hereafter drilled on 
the lands within the Contract Area (or lands pooled therewith) . . .   
Any transfer by Producer of its right, title, or interest in the Gas, or 
in an oil and gas lease, fee mineral interest or other agreement, 
interest or right which creates or gives rise to Producer’s interest in 
the Gas, to a third party, whether by farmout, contract, or 
otherwise, shall be made specifically subject to this Agreement.  
Producer will notify any person to whom Producer transfers all or 
a portion of its right, title, or interest in the Gas, or in such lease, 
interest, agreement or right, that such Gas is dedicated pursuant to 
the terms of this Agreement to be gathered by Gatherer, and 
Producer shall obtain such third party’s agreement to continue 
delivering such Gas to Gatherer during the term of and in 
accordance with this Agreement.42 

28. The Alliance GGA has a primary term running through 

December 31, 2020 and includes terms related to quality of gas, delivery points, and gathering 

fees.43  The Alliance GGA does not require Quicksilver to deliver a minimum volume of gas 

through the Alliance System or contain any similar “take-or-pay” type requirement.   

29. KWK Pipeline sold the Alliance System to CPP for approximately 

$95 million under a Purchase and Sale Agreement dated as of December 10, 2009.44  In 

connection with the sale of the Alliance System, Quicksilver and KWK Pipeline conveyed 

                                                 
42  Johnston Decl. Ex. 41.  
43  Amendment to Gas Gathering Agreement, dated as of October 1, 2010, by and among Quicksilver Resources 

Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer, Johnston Decl. Ex. 42 § 4.  
44  Purchase and Sale Agreement, dated as of December 10, 2009, by and among Cowtown Pipeline L.P., as 

Seller, and Quicksilver Gas Services LP and Cowtown Pipeline Partners L.P., as Purchasers, Johnston Decl. 
Ex. 43; see also Johnston Decl. Ex. 33 at 47 (“During January 2010, we completed the purchase of the 
Alliance Midstream Assets for $95.2 million, located in Tarrant and Denton counties of Texas, from 
Quicksilver. The acquired assets consist of gathering systems and a compression facility . . . . Under the terms 
of that agreement, Quicksilver agreed to allow KGS to gather all of the natural gas produced by wells that it 
operated and from future wells operated by it within the Alliance area through December 2019.”). 
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36. In October 2015, the Court entered an order approving procedures for 

conducting an auction of substantially all or a portion of the Debtors’ assets (the “Auction”) 

(Docket No. 681).  Prior to conducting the Auction, the Debtors filed the Notice of Executory 

Contracts and Unexpired Leases that May be Assumed and Assigned in Connection with the Sale 

of the Debtors’ Assets and the Proposed Cure Cost with Respect Thereto (the “Assumption 

Notice”) (Docket No. 957), which listed each of the Gathering Agreements and proposed to 

assume and assign each of them to the successful purchaser. 

37. On December 29, 2015, the Crestwood Parties filed a limited objection to 

the Assumption Notice (Docket No. 994) to, among other things, address the proposed $0 cure 

listed for the Gathering Agreements and to reserve all rights and objections with respect to any 

proposed treatment of the Gathering Agreements, including whether any Gathering Agreement 

was executory under section 365 of the Bankruptcy Code.   

38. On January 20 and 21, 2016, the Debtors conducted the Auction.  

39. On Saturday, January 23, 2016, the Debtors filed a Notice of Successful 

Bidder and Backup Bidder with Respect to the Auction of the Debtors’ Assets (Docket No. 

1072), which included an Asset Purchase Agreement (the “APA”) among certain Debtors and 

BlueStone.  According to Section 9.7 of the APA, a condition precedent to BlueStone’s 

obligation to close is entry of a Final Order (as defined in the APA) rejecting, among other 

agreements, the Gathering Agreements.  Section 11.1(a)(iii) of the APA provides that either 

party may terminate the APA if the sale has not closed by March 31, 2016.  Section 3.2(c) of the 

APA permits Bluestone to be reimbursed its deposit, together with any interest or other earning 

thereon, if the Gathering Agreements have not been rejected by a “Final Order” by that date. 
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40. The Crestwood Parties’ review of the Notice of Successful Bidder and the 

APA on January 23, 2016, was the first time the Crestwood Parties learned that the Gathering 

Agreements would not follow the Debtors’ assets, as previously referenced in the Assumption 

Notice. 

41. On January 27, 2016, the Court entered its Order Approving the Sale of 

the Debtors’ Oil and Gas Assets was (Docket No. 1095) (the “Sale Order”).  The Sale Order 

provides that Barnett Shale Gas LLC (“Barnett Shale Gas”), as back up bidder, is authorized to 

purchase the Debtors’ assets should the transaction with BlueStone fail to close.  If Barnett Shale 

Gas acquires the Debtors’ assets, the Crestwood Parties have reached an agreement with Barnett 

Shale Gas to restructure the Gathering Agreements without requiring rejection.54 

42. Nine days after entry of the Sale Order, the Debtors filed the Rejection 

Motion.   

OBJECTIONS 

I. THE RELIEF REQUESTED IN THE REJECTION MOTION IS 
PROCEDURALLY IMPROPER, VIOLATES THE CRESTWOOD PARTIES’ 
DUE PROCESS RIGHTS, AND SHOULD BE DENIED 

43. The Debtors drafted the Rejection Motion to appear as nothing more than 

a routine pleading seeking authority to reject the Gathering Agreements in order to satisfy a 

condition precedent under the APA.  However, the Debtors (and BlueStone) seek more than just 

a rejection order from this Court—which, for the reasons set forth below, cannot be granted for 

both procedural and substantive reasons.  These parties also seek entry of an order effectively 

quieting title on the property subject to the Gathering Agreements and declaring the Dedications 

in the Gathering Agreements would not constitute ongoing obligations of BlueStone.  This 
                                                 
54  See Crestwood Equity’s (CEQP) CEO Robert Phillips on Q4 2015 Results–Earnings Call Transcript, Seeking 

Alpha (Feb. 23, 2016), http://seekingalpha.com/article/3921786-crestwood-equitys-ceqp-ceo-robert-phillips-
q4-2015-results-earnings-call-transcript?page=2.  
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46. Any effort by the Debtors to avoid filing an adversary proceeding should 

not be permitted because the Bankruptcy Rules afford the Crestwood Parties procedural due 

process rights that cannot be set aside for the sake of expediency.   

47. Bankruptcy Rule 7001(2) and (9) require the Debtors to file an adversary 

proceeding to determine the extent of the Crestwood Parties’ interests represented by the 

Dedications, or to obtain a declaratory judgment that the Crestwood Parties’ interests are not real 

property interests that run with the land.  See FED. R. BANKR. P. 7001(2), (9).  Bankruptcy Rule 

7001 is mandatory and establishes a right to specific due process guaranteed under the Fifth 

Amendment to the United States Constitution.  In re Mansaray-Ruffin, 530 F.3d 230, 238–39 

(3rd Cir. 2008).  Motions or other requests for relief that fail to comply with the requirements of 

Bankruptcy Rule 7001 have been denied in this Circuit and others as procedurally improper.  See

id. at 238 (holding that the adversary proceeding requirement of Bankruptcy Rule 7001(2) “is 

mandatory and establishes a right to specific process that must be afforded”); see also In re 

DBSI, Inc., 432 B.R. 126, 134–35 (Bankr. D. Del. 2010) (denying motion for declaratory 

judgment as procedurally improper); In re Aftandilian, No. BAP CC-12-1538, 2014 WL 

1244789, at *5 (B.A.P. 9th Cir. Mar. 26, 2014) (“Under Rule 7001(2), an action to determine the 

validity of a party’s interest in property must be pursued as an adversary proceeding.  The same 

is true of an action seeking a declaratory judgment regarding the validity of a party’s interest in 

property.  See Rule 7001(9).  The bankruptcy court correctly ruled that Aftandilian’s failure to 

present his declaratory relief motion as an adversary proceeding was a sufficient ground, by 

itself, to justify denial of the motion.”). 

48. The Bankruptcy Rules require a specific process for the Debtors to 

challenge the extent of the property interest represented by the Dedications, which begins with a 
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properly pled complaint under Bankruptcy Rule 7008.  In addition, the Crestwood Parties must 

be afforded all other protections inherent in an adversary proceeding, including required and 

permissive joinder of other relevant parties, and the right to bring substantive motions to 

dismiss.59   

49. Simply put, the Crestwood Parties’ rights cannot be prejudiced in any way 

by the arbitrary timetable the Debtors and Bluestone chose to pursue in connection with the 

proposed rejection of the Gathering Agreements. Until a complaint is properly served on the 

Crestwood Parties and litigated, any attempt to limit the enforceability of the Dedications against 

BlueStone or any other purchaser of the Debtors’ assets or to shift the Debtors’ burden of proof 

with respect to the enforceability of the Dedications must be denied.   

50. Similarly, any request to treat the Rejection Motion as an adversary 

complaint must also be denied because the Rejection Motion only contains conclusory 

statements about the Gathering Agreements, and does not even attempt to satisfy pleading 

requirements under Bankruptcy Rule 7008, applicable federal case law, or any of the Local Rules 

with respect to the commencement of an adversary proceeding. 

II. THE GATHERING AGREEMENTS CANNOT BE REJECTED BECAUSE THEY 
CONTAIN NON-SEVERABLE COVENANTS THAT RUN WITH LAND AND 
CONSTITUTE EQUITABLE SERVITUDES 

51. Even if this Court determines an adversary proceeding is not required, the 

Court should still deny the relief requested in the Rejection Motion because the Gathering 

                                                 
59  For example, TG Barnett was assigned a portion of the Gathering Agreements and is also a “Producer” under 

those agreements.  TG Barnett’s undivided working interest in the Quicksilver Interests is subject to the 
Dedications.  In addition, ENI acquired an undivided 27.5% of Quicksilver’s leasehold interest in the Alliance 
area in 2009,   
Accordingly, TG Barnett or ENI may be required or permissive parties under Bankruptcy Rules 7019 and 
7020.  TG Barnett’s interests and ENI’s interests are owned separately by each of them “in the ground and are 
therefore not the assets of the Debtors, but rather are the assets of the owner of the relevant working interest.”  
Declaration of Vanessa Gomez Lagatta in Support of First Day Pleadings (Docket No. 19). 
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Agreements (i) are non-severable; (ii) contain express covenants that run with the land; and 

(iii) such covenants constitute equitable servitudes under Texas law.  As such, rejection of the 

Gathering Agreements under section 365 of the Bankruptcy Code would constitute a breach of 

such agreements, but would not terminate the Crestwood Parties’ property interests reflected in 

the Dedications, which would remain ongoing obligations of BlueStone or any other successor to 

the Quicksilver Interests.  See 11 U.S.C. § 365(g) (“the rejection of an executory contract or 

unexpired lease of the debtor constitutes a breach of such contract or lease.”); see also In re 

Columbia Gas Sys. Inc., 50 F.3d 233, 239 n. 8 (3d Cir. 1995); In re CB Holding Corp., 448 B.R. 

684, 686–87 (Bankr. D. Del. 2011); In re Teleglobe Commc’ns Corp., 304 B.R. 79, 83–84 (D. 

Del. 2004); In re Flagstaff Realty Assocs., 60 F.3d 1031, 1034 (3d Cir. 1995) (rejection “does not 

alter the substantive rights of the parties” to a contract).  Accordingly, rejection would be 

improper because the covenants are property interests that will continue to burden the property to 

be acquired by BlueStone.  See In re Energytec, Inc., 739 F.3d 215, 225 (5th Cir. 2013) (holding 

that bankruptcy sale was not free and clear of covenants running with the land); Gouveia, 37 

F.3d at 298 (finding section 365 of the Bankruptcy Code inapplicable to covenants running with 

the land because they are property interests);  In re Beeter, 173 B.R. at 114 (same); In re 

Banning Lewis Ranch Co., LLC, 532 B.R. 335, 345–46 (Bankr. D. Colo. 2015) (same).  

Therefore, any non-executory (“performed”) portions of the Gathering Agreements would 

remain unaffected. 

A. The Gathering Agreements are Non-Severable 

52. Generally, section 365 of the Bankruptcy Code requires the assumption or 

rejection of a contract in its entirety.  See In re Planet Hollywood Int’l, Inc., Case No. 99-3612 

(JJF), 2000 WL 36118317, at *7 (D. Del. Nov. 21, 2000) (citing Stewart Title Guar. Co. v. Old 

Republic Nat’l Title Ins. Co., 83 F.3d 735, 741 (5th Cir. 1996)).  Where a contract contains 
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separate, severable, agreements, a debtor may assume some while rejecting others.  Stewart Title 

Guar. Co., 83 F.3d. at 741.  Whether a particular provision of a contract is severable from the 

rest of a contract is a question of applicable non-bankruptcy law.  Id. at 738.  Texas law is 

applicable here because each Gathering Agreement concerns activities occurring in the State of 

Texas. See id.  In addition, Texas law is cited as the governing law for each Gathering 

Agreement.60  

53. Under Texas law, a contract is severable when it contains more than one 

separate and distinct performance requirement and the price paid for each element of 

performance is apportioned accordingly.  In re Ferguson, 183 B.R. 122, 124 (Bankr. N.D. Tex. 

1995).  Determination of severability is based on the “intention of the parties, the subject matter 

of the agreement, and the conduct of the parties.”  Johnson v. Walker, 824 S.W.2d 184, 187 

(Tex. App. 1991).  The Gathering Agreements cover only one subject matter—the gathering and 

processing of Quicksilver’s gas for a fee.61  Absent the Dedications, there is no separate purpose 

for the other provisions of the Gathering Agreements, including the fees and the specifications 

for delivery and processing of gas.  Accordingly, the Gathering Agreements are non-severable 

and must be evaluated as a whole.  See Johnson, 824 S.W.2d at 184 (finding contract not 

divisible where contract contemplated agreement to “entire bundle of rights and duties”).

B. The Dedications are Covenants Running with the Land 

54. To determine the nature of an interest in property, bankruptcy courts must 

look to the applicable state law.  See Butner v. United States, 440 U.S. 48, 55 (1979) (“[p]roperty 

                                                 
60 See Johnston Decl. Ex. 28 § 24.7; Johnston Decl. Ex. 26 § 23.2; Johnston Decl. Ex. 41 § 24.7. 
61  See Johnston Decl. Ex. 28 §§ 2.1 and 11 (Quicksilver dedicates gas owned and controlled to the Lake 

Arlington System and CPP is paid a gathering fee); Johnston Decl. Ex. 26 §§ 2.1 and 12 (Quicksilver dedicates 
gas owned and controlled to the Cowtown System, CPP is paid a gathering fee and CGPP is paid a processing 
fee); Johnston Decl. Ex. 41 §§ 2.1 and 11 (Quicksilver dedicates gas owned and controlled to the Alliance 
System and CPP is paid a gathering fee). 
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interests are created and defined by state law.”); In re Brannon, 476 F.3d 170, 176 (3d Cir. 2007) 

(“[W]e generally turn to state law for the determination of property rights in the assets of a 

bankrupt’s estate.” (internal quotation marks omitted)).  As discussed above, Texas law applies.62 

55. Under Texas law, a covenant runs with the land when (i) it touches and 

concerns the land; (ii) it relates to a thing in existence or specifically binds the parties and their 

assigns; (iii) the original parties to the covenant intend it to run with the land; and (iv) the 

successor to the burden has notice.  In re Energytec, Inc., 739 F.3d at 221 (citing Inwood N. 

Homeowners’ Ass’n, Inc. v. Harris, 736 S.W.2d 632, 635 (Tex. 1987)).  As shown below, the 

Dedication in each Gathering Agreement satisfies this four-part test.

The Dedications Touch and Concern the Quicksilver Interests 

56. The Texas Supreme Court has held that a covenant touches and concerns 

the land when it affects the “nature, quality or value of the thing demised, independently of 

collateral circumstances, or if it affect[s] the mode of enjoying it.”  Westland Oil Dev. Corp. v. 

Gulf Oil Corp., 637 S.W.2d 903, 911 (Tex. 1982).  A second formulation of the touch and 

concern test under Texas law requires that a burden created by a covenant have a direct impact 

upon the land itself and its value, not just the parties personally.  See, e.g., Westland Oil, 637 

S.W.2d at 911 (holding that a promise to convey interests in oil and gas leases burdened the land 

by potentially rendering it less valuable); Wimberly v. Lone Star Gas Co., 818 S.W.2d 868, 870 

(Tex. App. 1991) (holding that a contract permitting a gas company to purchase water from wells 

on an owner’s land was a covenant running with the land); Homsey v. Univ. Gardens Racquet 

Club, 730 S.W.2d 763, 764 (Tex. App. 1987) (holding that covenant enhancing value ran with 

                                                 
62 Supra ¶ 51 and note 60. 
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the land); Prochemco, Inc. v. Clajon Gas Co., 555 S.W.2d 189, 192 (Tex. App. 1977) (holding 

that a covenant to provide gas ran with the land). 

57. The plain language of the Dedications proves they touch and concern the 

Quicksilver Interests by affecting the nature, quality, and value of such interests.  First, each 

Dedication states that “[Quicksilver] dedicates and agrees to deliver or cause to be delivered to 

[CPP] . . . the total volume of Gas owned or controlled by [Quicksilver] lawfully produced from 

wells now or hereafter drilled on the [Quicksilver Interests].”63  The term Gas, as used in each 

Dedication is “natural gas which is owned or controlled by Producer [Quicksilver] and produced 

from [the Quicksilver Interests].”64  Under Texas law, Quicksilver owns a fee simple 

determinable interest in the oil and gas in place beneath the lands burdened by the dedication 

language in the Gathering Agreements.65  Therefore, gas in the ground, and gas when produced, 

are both under the ownership and control of Quicksilver.  Accordingly, when Quicksilver agreed 

to dedicate its “Gas,” it impacted its use and enjoyment of the Quicksilver Interests.  See Am. 

Ref. Co. v. Tidal W. Oil Corp., 264 S.W. 335, 336-38 (Tex. App. 1924) (holding that gas sales 

contract providing that “gas coming from the oil wells” was as a covenant running with the 

land).  This point is underscored by the reasoning in Wimberly v. Lone Star Gas Co. 

58. In Wimberly, a landowner and the operator of a gas compressor station 

plant entered into a contract for the purchase of water from the landowner’s well for the 

operator’s use “so long as [operator] operated the plant.”  Wimberly, 818 S.W.2d at 870.  The 

landowner sold the property to new owners, and the new owners tried to terminate the contract 

                                                 
63 See Johnston Decl. Ex. 28 § 2.1; Johnston Decl. Ex. 26 § 2.1; Johnston Decl. Ex. 41 § 2.1. 
64 See id. 
65 It is well settled Texas law that an oil and gas lease vests the lessee-owner/producer with a fee simple 

determinable interest in the oil and gas molecules in place.  Texas Co. v. Daugherty, 176 S.W. 717, 720 
(Tex. 1915). 
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with the operator.  On a motion for summary judgment, the new owners argued they were not 

bound by the contract to deliver water because such contract only benefitted the operator’s gas 

plant, and not their own land.  Id. The court rejected this argument and held the original 

landowner’s promise to provide water touched and concerned real property because the 

landowner was required to deliver water to the gas plant.  Id. Groundwater, like natural gas, is 

considered real property while in the ground and personal property once extracted. TEXAS 

WATER CODE ANN. §36.002(a) (“a landowner owns the groundwater below the surface of the 

landowner’s land as real property”); Edmond R. McCarthy, Jr., Mixing Oil and Gas with Texas 

Water Law, 44 TEX. TECH L. REV. 883, 888 (2012) (groundwater held in place is a sale of real 

property and groundwater produced at the wellhead is the sale of personal property); see also 

Edwards Aquifer Auth. v. Day, 369 S.W.3d 814 (Tex. 2012) (analogizing ownership of 

groundwater to ownership of oil and gas).  The requirement to deliver water in Wimberly is 

analogous to the requirement under the Gathering Agreements to deliver all Gas owned or 

controlled by Quicksilver with respect to the Quicksilver Interests. 

59. Furthermore, including the term “produced” in the Dedications is 

indicative of an interest in real property.  Under Texas law, a conveyance of an interest in oil and 

gas that is “produced and saved” from land is classified as a royalty interest.  Miller v. Speed, 

248 S.W.2d 250, 256 (Tex. App. 1952).  Royalty interests are real property interests.  Lyle v. 

Jane Guinn Revocable Trust, 365 S.W.3d 341, 351 (Tex. App. 2010) (holding that as a matter of 

law a royalty interest is a real property interest). 

60. Second, the Dedications provide that any transfer of the Quicksilver 

Interests must be made subject to the Gathering Agreement.  Specifically, each Gathering 

Agreement provides that if Quicksilver conveys “Gas” by “farmout, contract or otherwise,” such 
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conveyance must be made subject thereto.66  A farmout agreement is a common oil and gas 

industry agreement which transfers a farmor’s interest in oil and gas leases, not oil and gas that 

has been extracted from the land.  Williams & Myers, Manual of Oil and Gas Terms (13th Ed. 

2006) (defining a farmout agreement as “[a] very common form of agreement between operators, 

whereby a lease owner not desirous of drilling at the time agrees to assign the lease, or some 

portion of it . . . to another operator who is desirous of drilling the tract”).  Use of the word 

"farmout" in each of the Gathering Agreements is unequivocal evidence the dedication touches 

and concerns quicksilver's determinable fee interest.   

61. The Fifth Circuit in Energytec held that consent rights touch and concern 

the land because they impact the owner’s ability to use and enjoy the land, including by transfer 

thereof.  In re Energytec, Inc., 739 F.3d at 224.  The same is true here because Quicksilver 

cannot transfer the Quicksilver Interests unless the transfer is subject to the Gathering 

Agreements, including the Dedications. 

62. In sum, the plain language of the Dedications, including those limiting 

Quicksilver’s use by requiring the delivery of owned and controlled gas to the Gathering 

Systems, and those restricting the transfer of the Quicksilver Interests, prove that the Dedications 

affect the nature and quality of the Quicksilver Interests. 

63. The Dedications also touch and concern the Quicksilver Interests because 

they unequivocally impact the value of such Interests. There is no stronger evidence than the 

Debtors’ own admission that “rejection of the [Gathering Agreements] was a significant factor in 

[BlueStone’s] analysis, without which the purchase price offered by BlueStone would have been 

materially less” and if they are unable to unburden the Quicksilver Interests of the Crestwood 

                                                 
66  See supra note 63. 
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Parties’ covenants in the Gathering Agreements, “the Debtors will lose the benefit of 

BlueStone’s $245 million all-cash deal.”67  

64. Accordingly, based upon the plain language of the Gathering Agreements, 

and the impact thereof on the value of the Quicksilver Interests, the Dedications touch and 

concern the Quicksilver Interests, and the Dedications run with the land upon transfer to 

BlueStone or any other purchaser of the Debtors’ oil and gas assets. 

The Dedications Relate to a Thing in Existence and Specifically Bind the 
Parties and their Assigns 

65. Section 23 of each of the Gathering Agreements provides: “This 

Agreement shall be binding upon and inure to the benefit of the heirs, executors, administrators, 

successors, and assigns of the respective Parties.”68   Accordingly, the Gathering Agreements 

clearly relate to things in existence the “Gas owned or controlled” by Quicksilver and 

specifically bound the original parties and their successors and assigns. 

Intended by the Original Parties to Run with the Land 

66. Texas courts have found that contractual language stating a covenant is 

binding upon the parties’ “successors and assigns” is evidence the original parties to the contract 

intended an agreement and covenants contained therein to run with the land.  See, e.g., Barnes 

S.W. Plaza, LLC v. WF Retail Invs. LLC, No. 02-11-00244-CV, 2012 WL 3758086, at *4 (Tex. 

App. Aug. 30, 2012); see also Montfort v. Trek Res., Inc., 198 S.W.3d 344, 355 (Tex. App. 

1996).  In addition, intent has been found when agreements were filed in real property records.  

Harris Cnty. Flood Control Dist. v. Glenbrook Patiohome Owners Ass’n, 933 S.W.2d 570, 575 

(Tex. App. 1996). 

                                                 
67  Rejection Motion ¶¶ 14–15. 
68  See Johnston Decl. Ex. 28 § 23; Johnston Decl. Ex. 26 § 23; Johnston Decl. Ex. 41 § 23.   
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67. Section 23 of the Gathering Agreements evidences the intent of the 

original parties that the Dedications bind successors and assigns and run with the land.  In 

addition, as noted above, each Gathering Agreement provides that if Quicksilver conveys “Gas” 

by “farmout, contract or otherwise,” such conveyance must be made subject to the Dedication—

clear intent that the Dedication would run with the land. 69 

68. Furthermore, Quicksilver Gas, while still controlled by Quicksilver, 

informed its shareholders that “a memorandum of Quicksilver’s obligations under the Gas 

Gathering and Processing Agreement will be filed of record in the Quicksilver Counties and 

therefore would survive any direct or indirect transfer by Quicksilver of its right, title or interest 

associated with its natural gas production in the Quicksilver Counties,” and Memoranda of 

Agreement were filed in the county real property records in both 2007 and 2014.70  The 

Gathering Agreements, Quicksilver’s public statements, and the filing of the Memoranda prove 

that the original parties intended the Dedications run with the land. 

69. Finally, the intent of Cowtown Partners and Quicksilver for the 

Dedications to run with the land was unambiguously demonstrated in 2013 when Quicksilver 

sold the undivided 25% interest in the Quicksilver Interests to TG Barnett and TG Barnett 

became a “Producer” under the Gathering Agreements.71  Because the Quicksilver Interests are 

subject to the Dedications, the 25% undivided interest transferred to TG Barnett continues to be 

burdened by the Dedications—just as the parties to the covenant had intended. 

                                                 
69  See supra note 63. 
70  See Memoranda of Agreement, supra notes 23 and 53; Johnston Decl. Exs. 18–25, 53–60. 
71  See Johnston Decl. Ex. 51 at 3; Johnston Decl. Ex. 36; Johnston Decl. Ex. 52 at 1. 
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Any Successor to the Quicksilver Interests Has Notice of the Dedications 

70. Under Texas law, a purchaser is charged with knowledge of the provisions 

and contents of recorded instruments affecting her title.  Cooksey v. Sinder, 682 S.W.2d 252, 253 

(Tex. 1984).  The Memoranda of Agreement filed in the county real property records, Section 

2.1 of the Gathering Agreements requiring Quicksilver to notify potential transferees of the 

Dedications and promises to obtain the third party’s agreement to continue delivering Gas 

pursuant to the terms of the Gathering Agreements,72 the fact that TG Barnett acquired 

Quicksilver Interests subject to the Dedications and is a “Producer” under the Gathering 

Agreement, and BlueStone requiring rejection of the Gathering Agreements as a condition to 

closing the sale transaction, all prove that the Dedications were intended to run with the land and 

that TG Barnett and BlueStone, as successors had actual notice of the Dedications.

Privity 

71. In addition to the four elements to establish a covenant running with the 

land, the Supreme Court of Texas has also required privity, which it has traditionally defined as a 

“mutual or successive relationship to the same rights of property.”  Westland Oil, 637 S.W.2d at 

910–11 (finding privity in successive ownership to property); see also Inwood, 736 S.W.2d at 

635 (same). 

72. Prior to Inwood and Westland Oil, certain Texas lower courts required a 

specific finding of horizontal privity.  See, e.g., Clear Lake Apartments, Inc. v. Clear Lake 

Utilities Co., 537 S.W.2d 48, 51 (Tex. App. 1976), aff’d as modified, 549 S.W.2d 385 (Tex. 

1977).  Horizontal privity requires that the covenant be contained in a grant of land or in a grant 

of some property interest in the land.  See id.; Wayne Harwell Props. v. Pan Am. Logistics Ctr., 

                                                 
72 Johnston Decl. Ex. 41 § 2.1; Johnston Decl. Ex. 28 § 2.1; see also Johnston Decl. Ex. 26 § 2.1. 
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Inc., 945 S.W.2d 216, 218 (Tex. App. 1997).  However, the Texas Supreme Court in Inwood and 

Westland Oil did not include horizontal privity, and, instead, found covenants that may not 

otherwise meet the horizontal privity standard were in fact covenants running with the land.  

See Inwood, 736 S.W.2d at 635 (covenant created by land developer in declaration, not in grant); 

Westland Oil, 637 S.W.2d at 905–06, 910–11 (finding privity in successive ownership to 

property without analyzing privity in manner in which covenant was created). 

73. The United States Court of Appeals for the Fifth Circuit also questioned 

whether horizontal privity is a requirement in Texas, noting that the Restatement (Third) of 

Servitudes “explicitly rejected” horizontal privity and that the Texas Supreme Court has not 

expressly required horizontal privity.  See In re Energytec, Inc., 739 F.3d at 222 (citing 

RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 2.4 (2000)).  Indeed, the Restatement states 

“[n]o privity relationship between the parties is necessary to create a servitude,” and notes that 

that horizontal privity has been made obsolete by the Statute of Frauds and modern recording 

statutes.  RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 2.4 (2000) (“In modern law, the Statute 

of Frauds and recording acts perform” the function previously performed by the requirement of 

horizontal privity).  Here, just as in Energytec, the fact that the Memoranda of Agreement were 

filed in the county real property records “satisfies the Restatement’s perception of the rationale 

for the privity requirement.”  In re Energytec, Inc., 739 F.3d at 223. 

74. Putting that aside, the Texas Supreme Court’s actual requirement for 

privity is satisfied because the Quicksilver Parties and the Cowtown Partners have either a 

successive and/or mutual relationship to the same rights of property.  For the Cowtown System, 
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egress at all times for the purposes of mining, drilling, exploring, operating, and developing the 

oil, gas, and other minerals in and under the Property . . .” 79 

76. Each of these conveyances and the related Gathering Agreements and 

Dedications was made as part and parcel of an overall plan to develop the Quicksilver Interests, 

including incentivizing the development and maintenance of the infrastructure critical to that 

development.  In Ehler v. B.T. Suppenas Ltd., a landowner induced a buyer to purchase a portion 

of his property by agreeing to place a restrictive covenant (through declaration) on the portion of 

the property retained by the landowner.  74 S.W.3d 515, 517–18 (Tex. App. 2002).  Years later, 

the landowner sold the burdened property to a new owner who then brought suit to avoid the 

restrictive covenant.  Id.  The court found that the covenant touched and concerned the land 

retained by the landowner, that there was privity and, thus, the restrictive covenant constituted a 

covenant running with the land.  Id. at 521. Similarly, Quicksilver burdened the Quicksilver 

Interests with a publicly recorded and publicly touted covenant designed to induce the purchase 

of the Gathering Systems.80   

77. In sum, each of the four requirements for a covenant to run with the land 

has been met for each Gathering Agreement.  In addition, the individual conveyances, the history 

of the Gathering Agreements and the overall plan to develop the Quicksilver Interests in the 

Barnett Shale support a finding of privity, where one is required.  Accordingly, based on the 

foregoing, the Gathering Agreements cannot be rejected pursuant to section 365 of the 

Bankruptcy Code.  See Gouveia, 37 F.3d at 298; In re Beeter, 173 B.R. at 114; In re Banning 

Lewis Ranch Co., LLC, 532 B.R. at 345–46. 

                                                 
79  Id. 
80 See, e.g., supra notes 23 and 53. 
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C. The Dedications are Equitable Servitudes 

78. In addition to satisfying the four-part Texas law test for covenants running 

with the land, a covenant can bind successors to the burdened land as an “equitable servitude.”  

Like covenants running with the land, equitable servitudes are real property rights under Texas 

law, not contractual rights.  Davis v. Skipper, 83 S.W.2d 318, 321 (Tex. Comm’n App. 1935) 

(“The existence of an ‘easement’ or ‘equity’ in a tract of land growing out of restrictive covenant 

as to use can hardly be conceived except in connection with another tract of land, which may be 

said to be the dominant estate and for which the easement or equity is created.”).  

79. Equitable servitudes do not, strictly speaking, run with the land, but are 

binding against subsequent purchasers who acquire the land with notice of the restriction.  

Reagan Nat. Adver. of Austin, Inc. v. Capital Outdoors, Inc., 96 S.W.3d 490, 495 (Tex. App. 

2002).   A covenant is an equitable servitude when (i) the successor to the burdened land took its 

interest with notice of the restriction; (ii) the covenant limits the use of the burdened land; and 

(iii) the covenant benefits the land of the party seeking to enforce it.  Id.; Davis, 83 S.W.2d at 

321–22.  Privity is not required for an equitable servitude.  Reagan Nat. Adver. of Austin, Inc., 96 

S.W.3d at 495. 

80. The Dedications represent equitable servitudes:  (i) Quicksilver remains 

the owner of the Quicksilver Interests and BlueStone has notice of the covenants; (ii) the 

Dedications are a burden on the land because they limit Quicksilver’s ability to transfer the land 

and require Quicksilver to deliver its gas to the Gathering Systems;81 and (iii) the Gathering 

Systems benefit from the Dedications and the Crestwood Parties are seeking to enforce the 

covenant.  The Crestwood Parties paid Quicksilver over $740 million in reliance on the 

                                                 
81 Supra notes 27, 32, and 42. 
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covenants in the Gathering Agreements, and both law and equity require a finding that the 

Dedications run with the land. 

81. Accordingly, regardless of whether the Court finds that the Dedications are

express covenants running with the land or equitable servitudes, the result is still the same—they 

are real property rights that cannot be rejected under section 365 of the Bankruptcy Code.  See In 

re Energytec, Inc., 739 F.3d at 224; Gouveia, 37 F.3d at 298; In re Beeter, 173 B.R. at 116. 

Conclusion

WHEREFORE, the Crestwood Parties respectfully request that this Court deny 

the Rejection Motion in its entirety and require the Debtors to commence an adversary 

proceeding in compliance with Bankruptcy Rule 7001 or deny all relief requested in the 

Rejection Motion, and grant the Crestwood Parties such other and further relief as the Court 

deems proper. 

Dated:  February 29, 2016 
 Wilmington, Delaware 

 /s/ 
PEPPER HAMILTON LLP 
David M. Fournier (DE No. 2812)

Hercules Plaza, Suite 5100 1313 
N. Market Street  
P.O. Box 1709 
Wilmington, Delaware 19899 
Telephone: (302) 777-6500 
Facsimile: (302) 421-8390 
– and –

WEIL, GOTSHAL & MANGES LLP  
Alfredo R. Pérez (admitted pro hac vice) 
Christopher M. López (admitted pro hac vice) 
700 Louisiana, Suite 1700 
Houston, Texas  77002 
Telephone: (713) 546-5000 
Facsimile: (713) 224-9511 
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– and –

GRAY REED & MCGRAW, P.C. 
Jonathan M. Hyman (pro hac vice pending) 
James J. Ormiston (pro hac vice pending) 
1300 Post Oak Boulevard, Suite 2000 
Houston, Texas 77056 
Telephone: (713) 986-7000  
Facsimile: (713) 986-7100  

Philip B. Jordan (pro hac vice pending) 
Lydia R. Webb (pro hac vice pending) 
1601 Elm Street, Suite 4600 
Dallas, Texas 75201 
Telephone:  (214) 954-4135 
Facsimile:  (214) 953-1332  

Counsel for Crestwood Midstream Partners LP, 
Cowtown Gas Processing Partners L.P., and 
Cowtown Pipeline Partners L.P. 
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DEBTORS’ MOTION FOR AN ORDER AUTHORIZING AND APPROVING 

REJECTION OF CERTAIN EXECUTORY CONTRACTS WITH AFFILIATES 
OF CRESTWOOD MIDSTREAM PARTNERS LP 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
Quicksilver Resources Inc., et al.,

1 ) Case No. 15-10585 (LSS) 
 )  
   Debtors. ) Jointly Administered 
 )

DECLARATION OF OWEN L. ANDERSON IN SUPPORT OF OBJECTION TO 
DEBTORS’ MOTION FOR AN ORDER AUTHORIZING AND APPROVING 

REJECTION OF CERTAIN EXECUTORY CONTRACTS WITH AFFILIATES
OF CRESTWOOD MIDSTREAM PARTNERS LP  

 OWEN L. ANDERSON declares under penalty of perjury, pursuant to 28 U.S.C. §1746, 

as follows: 

1. I am a Professor of Law at The University of Texas School of Law and the 

Eugene Kuntz Chair in Oil, Gas & Natural Resources Emeritus and the George Lynn Cross 

Research Professor Emeritus at the University of Oklahoma College of Law, where I taught from 

August 1992 until December 2015.

2. I submit this declaration in support of the Objection filed by Crestwood 

Midstream Partners LP (“Crestwood”), Cowtown Pipeline Partners L.P. and Cowtown Gas 

Processing Partners L.P. to Debtors’ Motion for an Order Authorizing and Approving Rejection 

of Certain Executory Contracts with Affiliates of Crestwood Midstream Partners LP.

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are: Quicksilver Resources Inc. [6163]; Barnett Shale Operating LLC [0257]; Cowtown Drilling, Inc. 
[8899]; Cowtown Gas Processing L.P. [1404]; Cowtown Pipeline Funding, Inc. [9774]; Cowtown Pipeline L.P. 
[9769]; Cowtown Pipeline Management, Inc. [9771]; Makarios Resources International Holdings LLC [1765]; 
Makarios Resources International Inc. [7612]; QPP Holdings LLC [0057]; QPP Parent LLC [8748]; Quicksilver 
Production Partners GP LLC [2701]; Quicksilver Production Partners LP [9129]; and Silver Stream Pipeline 
Company LLC [9384]. The Debtors’ address is 801 Cherry Street, Suite 3700, Unit 19, Fort Worth, Texas 76102. 
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3. I was retained by Crestwood to review and analyze the gas gathering agreements 

discussed below and provide an expert opinion on whether such agreements constitute covenants 

running with the land. 

4. Based upon my review of Texas case law and the assumed facts, in my opinion, 

the Texas Supreme Court would most likely conclude that the dedication of the natural gas 

“owned and controlled by producer lawfully produced from wells now or hereafter drilled on the 

lands within the Contract Area or lands pooled therewith” constitutes a covenant running with 

the land, as well as an enforceable equitable servitude.   

5. In connection with this retention, I relied upon the documents listed on Exhibit A 

attached hereto. 

Overview of Credentials 

6. I received both my B.A. and J.D. from the University of North Dakota in 1971 

and 1974, respectively. I am a member of the Oklahoma, Texas, and North Dakota bars. 

7. In addition to my current positions at the University of Texas and the University 

of Oklahoma, I previously served as the Jack F. Maddox Professor of Law at Texas Tech 

University; as Distinguished Visitor and Chair of Natural Resources Law at the University of 

Calgary; and as Professor of Law at the University of North Dakota. I have also lectured 

throughout the United States and on six continents on domestic and international oil and gas law. 

I regularly teach oil and gas transactional law at the University of Melbourne, Australia, the 

University of Sydney, Australia, and at the Centre for Energy, Petroleum & Mineral Law & 

Policy at the University of Dundee, Scotland. 

8. I have taught various classes in oil and gas law for over 35 years and in property 

law for over 20 years while at the University of Oklahoma, Texas Tech University, and the 
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University of North Dakota. In my property classes, I spent substantial time covering servitudes, 

including easements, covenants running with the land, and equitable servitudes.

9. I have authored over 100 scholarly articles on oil and gas law. I am the co-author 

of International Petroleum Transactions (Rocky Mountain Mineral Law Foundation), 

Hemingway Oil and Gas Law and Taxation (West), Cases and Material on Oil and Gas Law

(West), A Student’s Guide of Estates in Land and Future Interests (Lexis), and the annual 

supplements to Kuntz on Oil and Gas (Anderson). I am a contributing author to Waters and 

Water Rights (Michie) and International Petroleum Exploration and Exploitation Agreements 

(Barrows). I also serve on the Board of Editors for the Oil and Gas Reporter and as the Editor in 

Chief of the Texas Title Standards. 

10. I serve as lifetime Commissioner for the National Conference of Commissioners 

on Uniform State Laws; as trustee of both the Eastern and Rocky Mountain Mineral Law 

Foundations; a member of the International Oil and Gas Educational Center Advisory Board of 

the Center for American and International Law in Dallas, Texas; and a member of the 

Association of International Petroleum Negotiators. I am also a member of the American Law 

Institute, the American Association of Professional Landmen, the International Bar Association, 

and the American Bar Association. I am licensed to practice in Texas, Oklahoma, and North 

Dakota.

11. A copy of my curriculum vitae is attached hereto as Exhibit B. 

Recitation of Relevant Facts 

12. My declaration is based upon the following facts, which I have been asked to 

assume. 
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Quicksilver also entered into two additional gas gathering agreements: the Alliance Agreement4

and the Lake Arlington Agreement5 (collectively with the Cowtown Agreement, the “GGAs”).  

19. Pursuant to the GGAs, “Producer [Quicksilver] dedicates and agrees to deliver or 

cause to be delivered to Gatherer [Crestwood] . . . the total volume of gas owned or controlled by 

Producer lawfully produced from wells now or hereafter drilled on the lands within the Contract 

Area.”6 The GGAs also impose the dedication on transferees. For example, 

7 The Alliance Agreement and Lake Arlington Agreement have the same or very 

similar clauses imposing the dedication on transferees of Quicksilver’s interests.  

20. Quicksilver has at all relevant times owned the oil and gas leases dedicated in the 

GGAs. However, on March 28, 2013, Quicksilver entered into a Purchase and Sale agreement 

with TG Barnett Resources LP (“Tokyo Gas”), wherein the parties agreed that Tokyo Gas would 

purchase, and Quicksilver would convey, an undivided 25% interest in certain oil and gas 

properties and related assets, including the GGAs.8 Nonetheless, Quicksilver retains a majority 

interest in the oil and gas leases dedicated in the GGAs.

4 See Gas Gathering Agreement (Alliance Area Gathering System, Tarrant and Denton Counties, Texas), dated as of 
December 1, 2009, by and among Cowtown Pipeline L.P., as Gatherer, and Quicksilver Resources Inc., as Producer. 
5 See Amended and Restated Gas Gathering Agreement (Lake Arlington Gathering System, Tarrant County, Texas), 
dated as of August 18, 2008, to be effective as of September 1, 2008, by and among Cowtown Pipeline L.P., as 
Gatherer, and Quicksilver Resources Inc., as Producer. 
6 GGA Section 2.1. 
7

8 See Purchase and Sale Agreement, dated as of March 28, 2013, by and among Quicksilver Resources Inc., as 
Seller, and TG Barnett Resources LP, as Buyer. 
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other pertinent equipment, personal property, and fixtures relating to such easements, located in 

Bosque, Hood, and Johnson Counties, Texas, effective January 29, 2007.16

28. On August 9, 2007, Cowtown Pipeline L.P. assigned to Cowtown Pipeline 

Partners L.P. certain easements and rights-of-way, including all pipe, pipelines and all other 

pertinent equipment, personal property, and fixtures relating to such easements, located in Hood 

County, Texas, effective April 30, 2007.17

29. Effective August 10, 2007, Quicksilver and Cowtown entered into certain 

Memoranda of Agreement related to that certain Fifth Amended and Restated Cowtown Gas 

Facilities Gas Gathering and Processing Agreement (effective as of the same date),18 reflecting 

(i) Quicksilver’s agreement to deliver to Cowtown “certain gas volumes owned or controlled by 

[Quicksilver] lawfully produced from wells now or hereafter drilled on the lands within the 

Contract Area,” and (ii) Cowtown’s agreement to “take and gather [Quicksilver’s] Gas from the 

Gathering System Delivery Points” and “cause such Gas to be delivered to the Plant Delivery 

Points for processing.” These Memoranda were filed in the property records of the following 

16 See, e.g., Assignment, dated as of April 30, 2007, effective as of January 29, 2007, by and among Cowtown 
Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Bosque County, 
Texas, as of May 17, 2007; Assignment, dated as of April 30, 2007, to be effective as of January 29, 2007, by and 
among Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in 
Hood County, Texas, as of May 17, 2007; Assignment (Charca Ltd. easements), dated as of April 30, 2007, to be 
effective as of January 29, 2007, by and among Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline 
Partners L.P., as Assignee, filed and recoded in Johnson County, Texas, as of May 17, 2007; Assignment (Little 
Hoss Ranch, Robert K. Hanger, LGS Godley, and Shultz Ayres easements), dated as of April 30, 2007, to be 
effective as of January 29, 2007, by and among Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline 
Partners L.P., as Assignee, filed and recoded in Johnson County, Texas, as of May 17, 2007. 
17 See, e.g., Assignment, dated as of April 9, 2007, effective as of April 30, 2007, by and among Cowtown Pipeline 
L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Hood County, Texas, as 
of August 15, 2007. 
18 See Fifth Amended and Restated Cowtown Gas Facilities Gas Gathering and Processing Agreement, dated as of 
August 10, 2007, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners 
L.P., as Processor, and Quicksilver Resources Inc., as Producer. 
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Texas counties where the subject leases were located: Bosque, Erath, Hill, Hood, Johnson, 

Parker, Somervell, and Tarrant.19

30. On September 1, 2008, Quicksilver and Cowtown entered into that certain Sixth 

Amended and Restated Cowtown Gas Facilities Gas Gathering and Processing Agreement, 

which, as amended, is the operative version of the Cowtown GGA.20

B. Alliance GGA 

31. On November 13, 2008, Quicksilver acquired the gas gathering system that would 

eventually be subject to the Alliance Agreement from Chief Resources Alliance Pipeline, LLC, 

effective April 1, 2008.21

32. On June 11, 2009, Quicksilver assigned and conveyed to Cowtown Pipeline L.P., 

a wholly-owned subsidiary of Quicksilver, the Alliance “midstream natural gas gathering, 

transportation, and processing properties, facilities, and equipment,” including “all easements, 

19 See Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline Partners L.P., 
as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as Producer, filed 
and recorded in Bosque County, Texas, as of November 14, 2007; Memorandum of Agreement, effective as of 
August 10, 2007, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners 
L.P., as Processor, and Quicksilver Resources Inc., as Producer, filed and recorded in Erath County, Texas, as of 
November 20, 2007; Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown 
Pipeline Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and recorded in 
Hill County, Texas, as of November 20, 2007; Memorandum of Agreement, effective as of August 10, 2007, by and 
among Cowtown Pipeline Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., 
filed and recorded in Hood County, Texas, as of November 16, 2007; Memorandum of Agreement, effective as of 
August 10, 2007, by and among Cowtown Pipeline Partners L.P., Cowtown Gas Processing Partners L.P., and 
Quicksilver Resources Inc., filed and recorded in Johnson County, Texas, as of November 20, 2007; Memorandum 
of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline Partners L.P., Cowtown Gas 
Processing Partners L.P., and Quicksilver Resources Inc., filed and recorded in Parker County, Texas, as of 
November 20, 2007; Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown 
Pipeline Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and recorded in 
Somervell County, Texas, as of November 13, 2007; Memorandum of Agreement, effective as of August 10, 2007, 
by and among Cowtown Pipeline Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources 
Inc., filed and recorded in Tarrant County, Texas, as of November 7, 2007. 
20 See Sixth Amended and Restated Gas Gathering and Processing Agreement, effective as of September 1, 2008, by 
and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer. 
21 See Assignment of Easement and Right-of-Way, dated as of November 13, 2008, to be effective as of April 1, 
2008, from Chief Resources Alliance Pipeline, LLC to Quicksilver Resources Inc., filed and recorded in Tarrant 
County, Texas, as of April 1, 2010. 
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permits, licenses, servitudes, rights-of-way, surface leases, and other surface rights” related 

thereto, effective August 8, 2008.22

33. On December 1, 2009, Quicksilver and Cowtown Pipeline L.P. entered into that 

certain Gas Gathering Agreement, which, as amended, is the operative version of the Alliance 

GGA.23

34. On January 6, 2010, Cowtown Pipeline L.P. assigned and conveyed to Cowtown 

Pipeline Partners L.P. a portion of the Alliance gas gathering system located in Tarrant County, 

Texas, effective December 1, 2009.24

35. On October 1, 2010, the Alliance GGA was amended to reflect that Cowtown 

Pipeline L.P. had assigned its interest as gatherer to Cowtown Pipeline Partners L.P.25

36. Effective March 30, 2012, Quicksilver and Cowtown Pipeline L.P. conveyed and 

assigned to Cowtown Pipeline Partners L.P. additional easements and rights-of-way in 

connection with the gas gathering pipelines located in Tarrant and Hood Counties, Texas.26

22 See Assignment and Conveyance, dated as of June 11, 2009, to be effective as of August 8, 2008, from 
Quicksilver Resources Inc. to Cowtown Pipeline L.P., filed and recorded in Tarrant County, Texas, as of June 12, 
2009. 
23 See Gas Gathering Agreement (Alliance Area Gathering System, Tarrant and Denton Counties, Texas), dated as 
of December 1, 2009, by and among Cowtown Pipeline L.P., as Gatherer, and Quicksilver Resources Inc., as 
Producer. 
24 See Assignment and Bill of Sale, dated as of January 6, 2010, to be effective as of December 1, 2009, by and 
among Cowtown Pipeline L.P., as Grantor, and Cowtown Pipeline Partners L.P., as Grantee, filed and recorded in 
Tarrant County, Texas, as of January 17, 2010.  
25 See Amendment to Gas Gathering Agreement, dated as of October 1, 2010, by and among Quicksilver Resources 
Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer. 
26 See Assignment and Bill of Sale, effective as of March 30, 2012, by and among Quicksilver Resources Inc. and 
Cowtown Pipeline LP, as Assignors, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Hood 
County, Texas, as of July 3, 2012; Assignment and Bill of Sale, effective as of March 30, 2012, by and among 
Cowtown Pipeline LP, as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Johnson 
County, Texas, as of July 5, 2012; Assignment and Bill of Sale, effective as of March 30, 2012, by and among 
Cowtown Pipeline LP, as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in 
Somervell County, Texas, as of July 3, 2012; Assignment and Bill of Sale, to be effective as of March 30, 2012, by 
and among Quicksilver Resources Inc. and Cowtown Pipeline L.P., as Assignors, and Cowtown Pipeline Partners 
L.P., as Assignee, filed and recorded in Tarrant County, Texas, as of July 5, 2012; Partial Assignment and Bill of 
Sale, dated as of March 30, 2012, to be effective as of March 30, 2012, by and among Quicksilver Resources Inc. 
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 C. Lake Arlington GGA 

37. On May 3, 2007, Quicksilver and Marshall R. Young Oil Co. conveyed to 

Cowtown Pipeline Partners L.P. a certain lot in the Lake Arlington Industrial Park in Tarrant 

County, Texas via limited warranty deed. Excepted from this conveyance were any easements 

and rights-of-way associated with the property.27

38. On October 1, 2007, Quicksilver and Cowtown Pipeline, L.P. entered into the 

original Lake Arlington Gas Gathering Agreement.  Such GGA was amended on September 1, 

2008 to add certain lands in Tarrant County.28

39. On November 7, 2008, Quicksilver and Cowtown Pipeline L.P. conveyed to 

Cowtown Pipeline Partners L.P. “certain assets comprising the gas gathering systems known as 

the Lake Arlington Gas Gathering System located in Tarrant County, Texas,” effective October 

1, 2008.29 Such conveyance included “any and all of the real property … [and] any and all of the 

surface fee interests, easements, permits, licenses, servitudes, rights-of-way, surface leases and 

other rights to use the surface … used or held for use in connection with the Lake Arlington Gas 

Gathering System.”  

and Cowtown Pipeline L.P., as Assignors, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in 
Tarrant County, Texas, as of July 5, 2012. 
27 See, Limited Warranty Deed, dated as of May 3, 2007, by and among Quicksilver Resources Inc. and Marshall R. 
Young Oil Co., as Grantors, and Cowtown Pipeline Partners L.P., as Grantee, filed and recorded in Tarrant County, 
Texas, as of May 25, 2007. 
28 See Amended and Restated Gas Gathering Agreement (Lake Arlington Gathering System, Tarrant County, 
Texas), dated as of August 18, 2008, to be effective as of September 1, 2008, by and among Cowtown Pipeline L.P., 
as Gatherer, and Quicksilver Resources Inc., as Producer. 
29 See Deed, Assignment and Conveyance Concerning Lake Arlington Gas Gathering System, dated as of November 
7, 2008, to be effective as of October 1, 2008, by and among Quicksilver Resources Inc. and Cowtown Pipeline 
L.P., as Sellers, and Cowtown Pipeline Partners L.P., as Buyer, filed and recorded in Tarrant County, Texas, as of 
November 13, 2008. A Correction Deed was filed in September 2010 to correct an inaccuracy in the property 
description in the Original Deed. See Correction Deed and Conveyance [Lake Arlington Gas Gathering System], 
dated as of September 28, 2010, to be effective as of October 1, 2008, by and among Quicksilver Resources Inc. and 
Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline Partners L.P., as Buyer, filed and recorded in Tarrant 
County, Texas, as of September 29, 2010. 
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40. On August 18, 2008, Quicksilver and Cowtown Pipeline L.P. entered into that 

certain Amended and Restated Gas Gathering Agreement, effective September 1, 2008, which, 

as amended, is the operative version of the Lake Arlington GGA.30

41. On October 1, 2010, the Lake Arlington GGA was amended to reflect that 

Cowtown Pipeline L.P. had assigned its interest as gatherer to Cowtown Pipeline Partners L.P.31

III. Crestwood  

42. Based on the foregoing transactions, it appears that Quicksilver made multiple 

assignments and conveyances to Cowtown in anticipation of Cowtown’s construction, expansion 

and operation of the gas gathering systems subject to the GGAs. 

43. On July 22, 2010, Crestwood Holdings LLC entered into a Purchase Agreement 

with Quicksilver and its subsidiaries pursuant to which Crestwood would purchase Quicksilver’s 

ownership interest in Cowtown.  The GGAs were amended on October 1, 2010 to reflect that 

Quicksilver had agreed to transfer its indirect ownership interest in Cowtown to Crestwood. As 

amended, the term of the GGAs run through December 31, 2020 and are automatically renewed 

each year thereafter absent a notice of termination.  

44. On September 29, 2014, Cowtown and Quicksilver entered into certain 

Memoranda of Agreement, wherein, pursuant to the GGAs, Quicksilver “dedicated and agrees” 

to deliver to Crestwood the “total volume of Gas owned or controlled by [Quicksilver] lawfully 

produced from wells now or hereafter drilled on lands within the Contract Area” and Crestwood 

agreed to either (i) “take and gather [Quicksilver’s] Gas from the Gathering System Delivery 

Points and cause such Gas to be delivered to the Plant Delivery Points for processing” [Cowtown 

30 According to the Lake Arlington GGA, Quicksilver and Cowtown Pipeline L.P. entered in a prior Gas Gathering 
Agreement dated October 1, 2007. 
31 See Second Amendment to Gas Gathering Agreement, dated as of October 1, 2010, by and among Quicksilver 
Resources Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer. 
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Agreement] or (ii) “receive [Quicksilver’s] Gas from the Receipt Point(s) and cause the 

redelivery of such Gas to Producer or Producer’s Transporter at the Delivery Point(s)” [Alliance 

and Lake Arlington Agreements].32 These Memoranda were filed in the property records of the 

following Texas counties where the subject leases were located: Bosque, Erath, Hill, Hood, 

Johnson, Parker, Somervell, and Tarrant. 

Statement of Applicable Law 

I. REAL COVENANTS  

45. Under Texas law, a covenant runs with the land when (i) it touches and concerns 

the land; (ii) it relates to a thing in existence or specifically binds the parties and their assigns; 

(iii) the original parties intended it to run with the land; and (iv) the successor to the burden has 

notice.33 In addition, courts may examine whether privity of estate existed between the parties 

when the covenant was made (sometimes called horizontal or mutual privity) or whether 

successors in interest are in privity of estate (sometimes called vertical or successive privity).34

32 See Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown Pipeline Partners 
L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as 
Producer, filed and recorded in Bosque County, Texas, as of October 10, 2014; Memorandum of Agreement, 
effective as of September 29, 2014, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas 
Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as Producer, filed and recorded in Erath 
County, Texas, as of October 10, 2014; Memorandum of Agreement, effective as of September 29, 2014, by and 
among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Hill County, Texas, as of October 10, 2014; 
Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown Pipeline Partners L.P., as 
Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as Producer, filed 
and recorded in Hood County, Texas, as of October 10, 2014; Memorandum of Agreement, effective as of 
September 29, 2014, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners 
L.P., as Processor, and Quicksilver Resources Inc., as Producer, filed and recorded in Johnson County, Texas, as of 
October 10, 2014; Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver Resources 
Inc., as Producer, filed and recorded in Parker County, Texas, as of October 10, 2014; Memorandum of Agreement, 
effective as of September 29, 2014, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas 
Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as Producer, filed and recorded in Somervell 
County, Texas, as of October 10, 2014; Memorandum of Agreement, effective as of September 29, 2014, by and 
among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Tarrant County, Texas, as of October 15, 2014. 
33 Inwood N. Homeowners’ Ass’n, Inc. v. Harris, 736 S.W.2d 632, 635 (Tex. 1987). 
34 Id.; Ehler v. B.T. Suppenas Ltd., 74 S.W.3d 515, 521 (Tex. App.—Amarillo 2002, no pet.).   
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A. Touches and Concerns the Land 

46. In general, a covenant touches and concerns the land when it affects the “nature, 

quality or value of the thing demised, independently of collateral circumstances, or if it affect[s] 

the mode of enjoying it.”35 Any burden created by the covenant must have a direct impact upon 

the land itself and its value, not just the parties personally.36 Texas case law suggests that a 

covenant must only burden the land to meet the touch and concern requirement – it need not 

confer a benefit to land or to an interest in land.37

47. The Fifth Circuit recently examined whether a gas gathering agreement touched 

and concerned the land in Newco Energy v. Energytec, Inc., 739 F.3d 215 (5th Cir. 2013). 

Although the facts are nuanced, the upshot of the Energytec holding is that a transportation fee 

imposed on a gas gathering pipeline system from the time of its transfer was held to be a 

covenant running with the land. In Energytec, Mescalero sold its gas pipeline, rights-of-way, and 

processing plant [hereafter pipeline] to Producers. Newco, an affiliate of Mescalero, was a party 

to a letter agreement [Agreement].  The Agreement described Newco as a successor to 

Mescalero. Under the terms of the Agreement, Producers agreed to pay a transportation fee to 

Newco as part of the consideration for buying the pipeline. The Agreement provided that 

Newco’s right to this transportation fee was to “run with the land.” In addition, Newco was given 

a security interest in and lien on the pipeline and the right to consent to any assignment of the 

35 Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 911 (Tex. 1982). A personal covenant, in contrast, 
does not touch and concern the land, because such a covenant affects the grantor personally and is unrelated to the 
use of the land. Id. at 910. 
36 See, e.g. Westland Oil, 637 S.W.2d at 911 (holding that promise to convey interests in oil and gas leases burdened 
the land by potentially rendering it less valuable); Wimberly v. Lone Star Gas Co., 818 S.W.2d 868, 871 (Tex. 
App.—Fort Worth 1991, writ denied) (holding that contract permitting gas company to purchase water from wells 
on owner’s land was contract running with the land); In re El Paso Refinery, LP, 302 F.3d 343, 357-58 (5th Cir. 
2002) (holding that covenant allocating liability for environmental cleanup costs did not touch and concern land 
because covenant only benefitted original owner). 
37 El Paso Refinery, 302 F.3d at 356 (5th Cir. 2002) (“Although the caselaw is somewhat unclear, it is at least 
arguable that the benefit requirement has been abandoned by the Texas courts”); Wimberly, 818 S.W.2d at 871 
(rejecting requirement that covenant must benefit land in order to fulfill touch and concern requirement). 
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pipeline by Producers. Accordingly, in the formal conveyance of the pipeline, Mescalero 

transferred the pipeline “subject to the Transportation Fee and other terms and provisions” of the 

Agreement. Thereafter, Producers sold the pipeline to Energytec, which agreed to assume the 

obligation to pay the transportation fee.38

48. The Fifth Circuit held that Newco’s interest was a covenant that ran with the land, 

finding intent from the express “run with the land” language of the letter agreement and finding 

that the subject of the agreement—the pipeline—was in esse.39 The court held that the fee 

touched and concerned the land because the fee was for the use of real property (the pipeline and 

rights-of-way), i.e., the traveling of natural gas from a starting point along the length of the 

pipeline to an endpoint.40 The pipeline is a subsurface road for natural gas . . .[and Newco’s] 

38 Newco Energy v. Energytec, Inc., 739 F.3d 215, 217 (5th Cir. 2013). 
39 In esse is Latin for in existence. See Beckham v. Ward County Irr. Dist. No. 1., 278 S.W. 316 (Tex. Civ. App.—El 
Paso 1925, writ ref’d). Beckham involved a promise to construct and maintain a flume for irrigation. The flume was 
constructed but not maintained. The court said the flume was in esse, distinguishing Gulf, C. & S. F. Ry. Co. v. 
Smith et al., 72 Tex. 122, 9 S. W. 865 (Tex. 1888), a case involving a fence that was to be built was never was 
built—thus not in esse. See also Lakewood Heights v. McCuiston, 226 S.W. 1109 (Tex. Civ. App.—Dallas 1920, 
writ ref’d.):

There seems to be quite a contrariety of opinion on the part of the courts as to whether or not a 
covenant concerning a thing not in esse at the time of the demise runs with the land without the 
use of the word “assigns,” and it is said that because of a recognized inconsistency between the 
“first and second resolutions” in Spencer’s Case the courts have of late been trying to break away 
from the old rule that the use of the word “assigns” is necessary to give the covenant that effect. In 
the comparatively recent case of M. Sexauer v. John Wilson, 136 Iowa, 357, 113 N. W. 941, 14 L. 
R. A. (N. S.) 185, 15 Ann. Cas. 54, the Supreme Court of Iowa held that a covenant on the part of 
the grantee perpetually to maintain a tight fence between the land conveyed and other property of 
the grantor adjacent thereto runs with the land and therefore binding upon a subsequent grantee, 
although there was no fence in existence at the time the covenant was made, and the word 
“assigns” was not used in the covenant. The authorities, however, appear to be pretty evenly 
divided on the question, and while we are strongly inclined to the view that the later decisions 
which regard the intention of the parties as gathered from the whole instrument the controlling 
factor, rather than the use or omission of mere technical words, are correct, yet the case of Railway 
Company v. Smith settles the question in this state in favor of the rule announced in Spencer’s 
Case and binding upon this court. Therefore, upon the authority of the case of Railway Co. v. 
Smith, cited above, we hold that the covenant contained in the contract made on February 2, 1915, 
between the defendant and B. F. Germany, was personal to Germany and not one running with the 
land.

40 Energytec, 739 F.3d at 224. 
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rights impact the owner’s interest in the pipeline.”41 The transportation fee, along with Newco’s 

right to consent to assignment of the pipeline, were burdens upon the property, as they would 

likely impact the pipeline’s value in the eyes of prospective buyers.42 The Fifth Circuit held that 

both the fee and the consent to assignment right touched and concerned land.43

49. The Fifth Circuit previously considered the touch and concern element in In re El 

Paso Refinery, LP.44  In El Paso Refinery, the covenant at issue sought to prevent the owner of a 

refinery from seeking a monetary contribution or indemnity from the prior owner for any clean-

up costs resulting from environmental damage.45 When determining whether the covenant 

touched and concerned the land, the Fifth Circuit remarked the covenant affected only the prior 

owner personally and had “no direct impact on the land itself.”46 Because the covenant was a 

personal contractual arrangement that did nothing more than shield the prior owner of the 

refinery from the possibility of a contribution suit by a future owner, it did not run with the 

land.47 The prior owner, in reliance on the Texas Supreme Court’s decision in Westland Oil,48

argued that the impact on the value of the underlying land caused by the payment of 

environmental clean-up costs was enough to meet the touch and concern requirement of a 

41 Id.
42 Id.
43 Id. at 225.  
44 In re El Paso Refinery, LP, 302 F.3d 343, 357 (5th Cir. 2002). 
45 Id. at 355. 
46 Id. at 356. “The Refinery’s owner may, in accordance with the deed’s provisions, take remedial action or not take 
remedial action, pollute or not pollute, as long as contribution is not sought from [the prior owner]. The covenant 
does not compel nor preclude the promisor or any subsequent owner from doing anything on the land itself. . . . Nor 
does it permit . . . the promise to enter or utilize the land for any purpose.” Id. at 356-57. 
47 Id. at 357. 
48 Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 911 (Tex. 1982). The definition of “touch and 
concern” cited by the Texas Supreme Court states that a covenant will run “if it affected the nature, quality or 
value of the thing demised, independently of collateral circumstances, or if it affected the mode of enjoying it.” Id. 
(emphasis added). The Court held that the promise to convey interests in oil and gas leases predicated on the drilling 
of a test well on the land affected both the nature and value of the land, so the touch and concern requirement was 
met. Id.
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covenant running with the land.49 The Fifth Circuit held that “even when a covenant impacts the 

value of land, it must still affect the owner’s interest in the property or its use in order to be a real 

covenant.”50 Because the covenant in question was personal in nature and had no impact on the 

owner’s interest in or use of the land, the touch and concern requirement was not met.51

50. The Fifth Circuit, in Energytec, clarified its holding in El Paso Refinery regarding 

whether a covenant’s effect on land value satisfies the touch and concern requirement. The 

producer in Energytec, citing El Paso Refinery, argued that the obligation to pay transportation 

costs was unrelated to the use of the land because it was based solely on the volume of gas 

moving through the pipeline and had no direct impact on the land.52 The Fifth Circuit rejected 

this argument, holding the gatherer’s “interest in transportation fees is for the use of real 

property, i.e., the traveling of natural gas from a starting point along the length of the pipeline to 

an endpoint.”53 Such rights “impact [producer’s] interest in the pipeline” and as a result, the 

dedication of transportation fees touched and concerned the land.54

51. In Wimberly v. Lone Star Gas Co., landowner and operator entered into a contract 

for the purchase of water from landowner’s well for operator’s use in its gas compressor station 

plant, “so long as [operator] operated the plant.”55 Landowner subsequently sold the property to 

new owners, and new owners brought suit against operator.56 New owners argued they were not 

bound by the water contract because the contract only impacted the operator’s gas plant, which 

49 El Paso Refinery, 302 F.3d at 357. 
50 Id.
51 Id.
52 Newco Energy v. Energytec, Inc., 739 F.3d 215, 224 (5th Cir. 2013). 
53 Id.
54 Id. “Whenever the owner of the ‘land,’ i.e., the pipeline and the rights-of-way, wants to transport natural gas along 
its length, the fee to [gatherer] is to be paid. If the ‘land’ owner decides no longer to do so, then [gatherer’s] rights 
are dormant, subject to revival should the natural gas ever again flow.” Id. at 225. 
55 818 S.W.2d 868, 870 (Tex. App.—Fort Worth 1991, writ denied). 
56 Id.
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was personal property.57 The court rejected this argument and held that the promise to provide 

water from the landowners’ well touched and concerned real property because the landowner 

was required to deliver water to the gas plant.58

52. In Prochemco, Inc. v. Clajon Gas Co., Coyanosa Land & Cattle Company, a 

subsidiary of Prochemo, contracted to purchase natural gas from Clajon for power requirements 

to lift water for use in irrigating over 1,673 acres in Pecos County, Texas.59 The gas sales 

contract provided that its terms “are and shall be deemed covenants running with the described 

land and shall extend to all wells utilized in irrigating said land.”60 The gas sales contract bound 

not only Coyanosa, but also its heirs and assigns.61 The court held that the gas sales contract was 

a covenant running with the land, so that when Coyanosa assigned its interest in the farmland, 

the agreement passed with the land.62

53. In American Refining Co. v. Tidal Western Oil Corporation, Tidal sought to 

enforce a gas sales contract against a producer as a covenant running with the land.63 The gas 

sales contract provided that “[producer] hereby sells and covenants and agrees to and with 

[purchaser] to supply and deliver unto [purchaser], and [purchaser] hereby purchases and agrees 

to receive at the price and upon the terms and conditions hereinafter set out, all of the casinghead 

57 Id.
58 See also Montfort v. Trek Res., Inc., 198 S.W.3d 344, 355 (Tex. App.—Eastland 2006, no pet.) (citing Wimberly
to support its holding that covenant regarding water gathering system touched and concerned the land). “Although 
no Texas case has stated a general rule with respect to covenants to supply or furnish water, case law from other 
jurisdictions establishes that covenants to supply or furnish water generally run with the land.” Id. (citing Camenisch 
v. City of Stanford, 140 S.W.3d 1, 5 (Ky. Ct. App. 2003); 20 Am.Jur.2d Covenants, Conditions, and Restrictions 
(1995). 
59 555 S.W.2d 189, 190 (Tex. Civ. App.—El Paso 1977, writ ref’d n r.e.). 
60 Id.
61 Id.
62 Id. at 191. See also Wimberly v. Lone Star Gas Co., 818 S.W.2d 868, 871 (Tex. App.—Fort Worth 1991, writ 
denied) (contract permitting gas company to purchase water from wells on owner’s land for as long as gas company 
operated plant was contract running with the land binding upon all heirs, successors, and assigns). 
63 American Refining Co. v. Tidal Western Oil Corp., 264 S.W. 335 (Tex. Civ. App.—Amarillo 1924, writ ref’d). 
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gas and gas coming from the oil wells . . . which may be produced from oil wells now or 

hereafter to be located or drilled upon the lands above described.”64Further, prior producer 

executed a division order to Tidal that further stipulated that “this division order is executed 

subject to a contract made and entered into by and between IXL Oil Company’s vendor and Geo. 

W. Snedden, vendee, which contract is now owned and operated by the Tidal Western Oil 

Corporation.”65 Producer argued that the dedication did not run with the land because the 

contract only vested Tidal with an interest in personal property – the produced natural gas.66 The 

court disagreed, noting that “[i]t is settled law in Texas that oil and gas are minerals, and while in 

place are a part of the realty, and one who acquires an interest in them by proper conveyance has 

a legal estate and interest in the land under which they are situated.”67  The dedication 

constituted a covenant running with the land because “at the time the contract was made it had 

for its object gas which was then inherent in and a part of the land itself. . . . When the gas was 

sold, it was a component part of the oil then lying in place hundreds of feet below the surface, 

and in order to obtain it [Tidal] is by the contract required to take necessary steps to draw it out 

of the ground and to the plant.”68  Moreover, the dedication caused the parties and their 

respective interests to gain certain advantages and incur certain liabilities “which bound their 

assigns by express stipulation, and besides the value of the lease to both was greatly enhanced 

thereby.”69 The dedication ran with the land.70

64 Id. at 336. 
65 Id. at 337. 
66 Id. at 338. 
67 Id. “The fact that gas in transit from its place under ground must pass through artificial conduits before it can be 
utilized does not, as a general rule, change its character from real to personal property. Water which has been 
diverted into ditches or into pipes for irrigation purposes is nevertheless held to be realty, and the landowner’s right 
to the use of a portion thereof is a servitude upon such real estate.” Id. at 340. 
68 Id. at 338-39. 
69 Id.
70 The court also held that the dedication was enforceable as an equitable servitude. Id. at 340. 
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B. Intended by the Original Parties to Run with the Land 

54. In many cases where courts have found covenants running with the land 

(including Energytec), the agreements explicitly state that they “run with the land.”71 This 

statement alone is sufficient evidence of the parties’ intent.72

55. When an agreement does not contain an express statement that a provision shall 

run with the land, courts determine whether the parties intended to bind successive purchasers to 

the agreement.73 Language that the contract is binding upon the parties’ “successors and assigns” 

is evidence that the original parties to a contract intended the agreement to run with the land.74

Evidence of intent that a covenant to run with the land is bolstered when the agreement is filed in 

the county deed records.75

C. Privity  

56. In addition to the four requirements set forth in Inwood, for a covenant to run with 

the land at law, there must be privity of estate between the parties to the agreement:76 The Texas 

Supreme Court defines privity of estate as “a mutual or successive relationship to the same rights 

in property.”77 Vertical, or successive, privity is generally required between an original party to a 

covenant and its successors, if any. The Texas Supreme Court has neither applied the concept of 

71 See, e.g. Energytec, 739 F.3d at 217; Gouveia v. Tazbir, 37 F.3d 295, 297 (7th Cir. 1994) (covenant restricting lots 
to single-story, residential property); In re Beeter, 173 B.R. 108, 111 (Bankr. W.D. Tex. 1994) (condominium 
declaration covenant). 
72 See, e.g. Energytec, 739 F.3d at 217 (intent element was not at issue, given explicit statement in letter agreement 
that transportation fee was to run with the land). 
73 Montfort v. Trek Resources, Inc., 198 S.W.3d 344, 355 (Tex. App.—Eastland 2006, no pet.) (use of terminology 
such as “successors and assigns” is helpful, but not dispositive, in determining intent); Musgrave v. Brookhaven 
Lake Prop. Owners Ass’n, 990 S.W.2d 386, 395 (Tex. App.—Texarkana 1999, pet. denied) (“Intent may be implied 
from the fact that the benefit of the covenant was intended to be of more than a transitory nature”). 
74 Barnes S.W. Plaza, LLC v. WF Retail Investments LLC, No. 02-11-00244-CV, 2012 WL 3758086, at *4 (Tex. 
App.—Fort Worth Aug. 30, 2012) (intent may be evidenced by language in the covenant agreement stating the 
covenants bind the drafters’ “successors and assigns”).  
75 Harris County Flood Control Dist. v. Glenbrook Patiohome Owners Ass'n, 933 S.W.2d 570, 575 (Tex. App.—
Houston [1st Dist.] 1996, writ denied). 
76 Westland Oil, 637 S.W.2d at 910-11. 
77 Id.

Case 15-10585-LSS    Doc 1189-1    Filed 02/29/16    Page 21 of 61



21

“mutual” privity, nor required an additional showing of mutual privity if vertical/successive 

privity is present. However, a minority of Texas courts have discussed and appear to additionally 

require that the covenant be contained in a grant of land or in a grant of some property interest in 

the land.78  This concept is referred to as “horizontal privity.” 

1. Vertical or Successive Privity 

57. In Ehler v. B.T. Suppenas Ltd., a landowner induced a buyer to purchase a portion 

of his property by agreeing to place a restrictive covenant on the portion of the property retained 

by the landowner.79  The landowner later sold the burdened property to a new owner who then 

brought suit to avoid the restrictive covenant.80    The court found that there was privity of estate 

when the covenant was established and, thus, the restriction constituted a covenant running with 

the land.81

58. In Energytec, the court found that vertical privity existed because the Producers 

succeeded to Mescalero and because Energytec succeeded to Producers, and that Red Water (the 

purchaser in bankruptcy) succeeded to Energytec. Thus, vertical privity was satisfied for the 

burden of the transportation fee to run to successors.82

59. Even though Newco was neither the original owner of the benefit of the covenant 

nor a clear successor, the Fifth Circuit found that vertical privity existed on both the benefit and 

the burden side.83 The Agreement merely referred to Newco as a “successor in interest” to 

Mescalero. In general, courts are not overly concerned about the running of the benefit to a 

78 Wayne Harwell Prop. v. Pan Am. Logistics Ctr., Inc., 945 S.W.2d 216, 218 (Tex. App.—San Antonio 1997, writ 
denied); Wasson Interests, Ltd. v. Adams, 405 S.W.3d 971, 973 (Tex. App.—Tyler 2013, no pet.). 
79 Ehler v. B.T. Suppenas Ltd., 74 S.W.3d 515 (Tex. App. – Amarillo 2002, no pet.). 
80 Id.
81 Id.   
82 Energytec, 739 F.3d at 222. 
83 Id. at 222. 
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successor because courts would generally assume that the beneficiary of a covenant would not 

object to having that status. 

2. Horizontal Privity 

60. As previously mentioned, a majority of Texas courts determine whether a 

covenant runs with the land by analyzing the requirements set forth by the Texas Supreme Court 

in Inwood and Westland Oil. However, a minority of Texas courts analyze an additional 

requirement of horizontal privity; that is, there must be a simultaneous existing interest between 

the original parties as either landlord and tenant or grantor and grantee.84 In other words, courts 

that analyze horizontal privity require that the covenant be created in a conveyance of an estate 

in land. 85

61. Although covenants are typically created in conjunction with a conveyance of 

land, many courts, including the Texas Supreme Court, have analyzed covenants that were not 

created in conjunction with a conveyance of land and have held they nevertheless run with the 

land.86 The Texas Supreme Court has had the opportunity to include horizontal privity as a 

84 Energytec, 739 F.3d at 222. In Energytec, the Fifth Circuit noted that horizontal privity was not a requirement set 
forth by the Texas Supreme Court and that it is a “much-criticized doctrine that has been explicitly rejected by this 
latest Restatement [of Property].” Id. The Fifth Circuit, nevertheless, performed the horizontal privity analysis and 
determined that in the event horizontal privity was required, it was satisfied. Id. at 223. 
85 Id. (citing Wayne Harwell Prop. v. Pan Am. Logistics Ctr., Inc., 945 S.W.2d 216, 218 (Tex. App.—San Antonio 
1997, writ denied)); Wasson Interests, Ltd. v. Adams, 405 S.W.3d 971, 973 (Tex. App.—Tyler 2013, no pet.). 
86 Inwood N. Homeowners’ Ass’n, Inc. v. Harris, 736 S.W.2d 632, 635 (Tex. 1987) (characterizing the duty of a 
landowner to pay assessment fees to a community association pursuant to a covenant running with the land as a 
property interest) (declaration of covenants filed years before ultimate conveyance of real property to homeowners; 
no mention of horizontal privity requirement); Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 910-11 
(Tex. 1982) (promise to convey interests in oil and gas leases contained in letter agreement executed in connection 
with farmout agreement was covenant running with land; no mention of horizontal privity requirement); 718 
Associates, Ltd. v. Sunwest N.O.P., Inc., 1 S.W.3d 355, 365 (Tex. App.—Waco 1999) (options provision in 
commercial lease allowing for extension of lease meets the requirements of a covenant running with the land) (no 
mention of horizontal privity requirement; dedication not made in conjunction with a conveyance of land); Wimberly 
v. Lone Star Gas Co., 818 S.W.2d 868, 871 (Tex. App.—Fort Worth 1991, writ denied) (contract permitting gas 
company to purchase water from wells on owner’s land for as long as gas company operated plant was contract 
running with the land binding upon all heirs, successors, and assigns) (declaration of covenant made in water 
contract, not in conjunction with a conveyance of land; no mention of horizontal privity requirement); Prochemco, 
Inc. v. Clajon Gas Co., 555 S.W.2d 189 (Tex. Civ. App.—El Paso 1977, writ ref’d n.r.e.) (contract to buy and sell 
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requirement of a covenant running with the land, but it has not done so, and indeed, has found 

that covenants that would not otherwise meet the horizontal privity “requirement” were in fact 

covenants running with the land.87

62. In Wimberly v. Lone Star Gas Co., landowner and operator entered into a contract 

for the purchase of water from landowner’s well for operator’s use in its gas compressor station 

plant, “so long as [operator] operated the plant.”88 Landowner did not convey any real property 

to operator in connection with the water contract—only the right to access the property and use 

its water. Landowner subsequently sold the property to new owners.89 New owners argued they 

were not bound by the water contract because such contract was personal and did not run with 

the land.90 The court rejected this argument, holding that the promise to provide water from the 

landowners’ well touches and concerns the land, and stated that “[w]e see nothing in the contract 

that is inconsistent with the Supreme Court’s definition of a contract running with the land.”91

Absent from the opinion is any mention of a horizontal privity requirement for a covenant to run 

with the land. 

63. One of the cases where a court required an additional showing of horizontal 

privity was Wayne Harwell Properties v. Pan Am. Logistics Ctr., Inc..92 The court in Wayne 

Harwell held that if the covenant is not imposed for the benefit of adjacent land, privity of estate 

must be shown between the original parties.93 The Fifth Circuit in Energytec stated that Wayne 

natural gas for irrigation purposes constituted a covenant that ran with the land) (declaration of covenant made in 
gas sales contract, not in conjunction with a conveyance of land; no mention of horizontal privity requirement). 
87 See, e.g., Inwood, 736 S.W.2d at 635; Westland Oil, 637 S.W.2d at 910-11. 
88 818 S.W.2d 868, 870 (Tex. App.—Fort Worth 1991, writ denied). 
89 Id.
90 Id.
91 Id. at 871. 
92 954 S.W.2d 216 (Tex. App.—San Antonio 1997, writ denied). 
93 Id. at 218 (citing Davis, 83 S.W.2d at 318). 
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Howell was in the minority and was skeptical that horizontal privity was a necessary element to 

proving that a covenant ran with the land, noting that it is a “much-criticized doctrine…explicitly 

rejected by the latest RESTATEMENT.”94 The Energytec court nonetheless found that horizontal 

privity, if required, was established because the covenants were created in the Agreement fairly 

contemporaneously with the conveyance of the pipeline.95 The court then went on to note that the 

recording of the relevant documents established any privity, if privity is required by the Texas 

courts.96

II. EQUITABLE SERVITUDES

64. Covenants running with the land are also enforceable in equity as equitable 

servitudes.97 In other words, an equitable servitude is the term used in equity to describe a real 

covenant at law. However, equitable servitudes may be binding upon a successor in interest even 

though the traditional legal test for a covenant running with the land is not met.98

65. An equitable servitude is a promise relating to the use of land that is enforceable 

in equity. The distinction between a covenant running with the land and an equitable servitude 

was recognized by Anderson v. Rowland, 18 Tex. Civ. App. 460, 463, 44 S.W. 911, 912-13 

(1898):99

94 Energytec, 739 F.3d at 222 (citing RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 2.5 (2000)). The court 
distinguished Wayne Harwell, which concerned a covenant that gave a developer the right of first refusal to build 
any improvements on the land. The court found that the covenant did not run with the land perhaps because the 
parties were not in horizontal privity, although the court did not use that terminology. The Energytec court correctly 
surmised that the real ground for the decision in Wayne Harwell was most likely due to the fact that the developer 
held the benefit personally. In other words, there was no benefitted land. 739 F.3d at 222-23. 
95 Id. at 223. 
96 Energytec, 739 F.3d at 223.
97 TX Far West, Ltd. v. Texas Investments Management, Inc., 127 S.W.3d 295, 302 (Tex. App.—Austin 2004, no 
pet.); Collum v. Neuhoff, 507 S.W.2d 920, 922 (Tex. Civ. App.—Dallas 1974, no writ). 
98 See Collum, 507 S.W.2d at 922.  
99 Developments over time have made the distinction between “real covenants” and “equitable servitudes” all but 
extinct. See RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 1.4 (2000). Historically, the differences between real 
covenants and equitable servitudes were that a real covenant required horizontal privity and a written instruments 
under seal. Notice was all that was required for the creation of an equitable servitude. Id. “In American law, the 

Case 15-10585-LSS    Doc 1189-1    Filed 02/29/16    Page 25 of 61



25

The contract was good between the original parties, and it should, 
in equity, at least, bind whoever takes title with notice of such 
covenant. By reason of it, the vendor received less for his land; and 
the plain and expressed intention of the parties would be defeated 
if the covenant could not be enforced as well against a purchaser 
with notice as against the original covenantor. In order to uphold 
the liability of the successor in title, it is not necessary that the 
covenant should be one technically attaching to and concerning the 
land, and so running with the title. It is enough that a purchaser has 
notice of it; the question in equity being (as is said in Tulk v. 
Moxhay, 11 Beav. 571; Id., 2 Phil. Ch. 774) not whether the 
covenant ran with the land, but whether a party shall be permitted 
to use the land inconsistently with the contract entered into by his 
vendor, and with notice of which he purchased. This principle was 
applied in Tallmadge v. Bank, 26 N. Y. 105, where the equity in 
regard to the manner of improvement and occupation of certain 
land grew out of a parol contract made by the owner with the 
purchaser, and was held binding upon a subsequent purchaser with 
notice, although his legal title was absolute and unrestricted. 

66. More specifically, a conveyance that does not technically run with the land can 

still bind successors to the burdened land as an equitable servitude if: (1) the successor to the 

burdened land took its interest with notice of the restriction,100 (2) the covenant limits the use of 

the burdened land,101 and (3) the covenant benefits the land of the party seeking to enforce it.102

Equitable servitudes “do not, strictly speaking, run with the land, but are binding against 

subsequent purchasers who acquire the land with notice of the restriction.”103 It is well 

horizontal-privity requirement serves no function beyond insuring that most covenants intended to run with the land 
will be created in conveyances. Formal creation of covenants is desirable because it tends to assure that they will be 
recorded. However, the horizontal-privity requirement is no longer needed for this purpose. In modern law, the 
Statute of Frauds and recording acts perform that function.” See RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 2.4 
(2000). 
100 Collum, 507 S.W.2d at 922–23. 
101 Clear Lake City Water Auth. v. Clear Lake Util., 549 S.W.2d 385, 388 (Tex. 1977). 
102 Davis v. Skipper, 125 Tex. 364, 365, 83 S.W.2d 318, 321-22 (Comm’n App. 1935); Reagan Nat. Advert. of 
Austin, Inc. v. Capital Outdoors, Inc., 96 S.W.3d 490, 496 (Tex. App.—Austin 2002), judgment vacated, cause 
dismissed (Dec. 9, 2003). 
103 945 S.W.2d 216, 218 (Tex. App.—San Antonio 1997, writ denied) (citing 18 Tex. Jur. 3d Covenants, Conditions, 
and Restrictions § 15 (1981)). 
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established that the benefit, as well as the burden, of an equitable servitude can run to successors 

in title.104

67. Like covenants running with the land, equitable servitudes are considered real 

property rights under Texas law, not contractual rights.105

68. It should be emphasized that the RESTATEMENT (THIRD) OF PROPERTY:

SERVITUDES states that equitable servitudes never required horizontal privity, only notice – a 

statement that is equally true under prior versions of the RESTATEMENT and at equity.106

Conclusions

69. In my opinion, based on the express language of the GGAs and the Energytec,

Prochemco, and Wimberly opinions, the dedication of the natural gas “owned and controlled by 

producer lawfully produced from wells now or hereafter drilled on the lands within the Contract 

Area or lands pooled therewith” and the fees associated with moving the gas through the 

pipelines, which fees are binding on successors in interest to the subject lands constitutes a 

covenant intended to run with the land and is thus enforceable in law as a real covenant. The 

dedication also meets the requirement of an equitable servitude. 

104 See Ortiz v. Jeter, 479 S.W.2d 752, 759 (Tex. Civ. App.—San Antonio 1972, writ ref’d n r.e.). 
105 Davis, 83 S.W.2d at 321 (The existence of an “easement” or “equity” in a tract of land growing out of restrictive 
covenant as to use can hardly be conceived except in connection with another tract of land, which may be said to be 
the dominant estate and for which the easement or equity is created). 
106 Comment “e” to the RESTATEMENT (THIRD) OF PROPERTY (SERVITUDES) § 1.1 provides:  

Servitudes are used in several specialized areas where the rules and considerations governing their 
operation are different from those ordinarily applied to the servitudes covered in this Restatement . 
. . oil and gas law . . . and the law governing extraction of other minerals are such specialized 
areas. No attempt has been made in this Restatement to take account of the special rules and 
considerations governing servitudes used in those contexts . . .To the extent that special rules and 
considerations do not apply to profits and mortgage and lease covenants, the rules and principles 
set forth in this Restatement may be applied. 

Because the parties to the GGAs are operating in accordance with established practice in the oil and gas industry, the 
RESTATEMENT (THIRD) OF PROPERTY (SERVITUDES) can be applied in this context. 
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70. Identification of the reciprocal benefits and burdens upon the subject real property 

interests is integral to the analysis of both covenants running with the land and equitable 

servitudes. The two real property interests affected here are (i) Quicksilver’s determinable fee 

interest in the hydrocarbons in place, and (ii) Crestwood’s interest in the easements and rights-

of-way conveyed by Quicksilver. Both are part and parcel of the GGAs. As discussed more fully 

below, both the use and value of Quicksilver’s determinable fee interest in its natural gas are 

affected by the dedication in the GGAs because (i) Quicksilver’s working interest in the subject 

lands is burdened by the obligation to deliver production to Crestwood and (ii) the value and 

marketability of Quicksilver’s oil and gas interests is benefitted by Crestwood’s pipeline system 

that moves Quicksilver’s natural gas to market. Similarly, the dedication in the GGAs affects 

both the use and value of Crestwood’s easements, rights-of-way and pipeline system because (i) 

the easements, rights-of-way and pipeline system are burdened by the obligation to accept and 

transport Quicksilver’s production and (ii) the value of Crestwood’s easements, rights-of-way 

and pipeline system is benefitted as a result of the dedication of Quicksilver’s natural gas.  

I. COVENANT RUNNING WITH THE LAND (REAL COVENANTS) 

 A. Touch and Concern

71. In my opinion, the dedication language, which is central to the GGAs, touches 

and concerns the land because it burdens and benefits the two real property interests discussed 

above: (i) Quicksilver’s “Contract Area and lands pooled therewith”—its determinable fee 

interest in the hydrocarbons in place, and (ii) Crestwood’s interest in the easements and rights-

of-way conveyed by Quicksilver.

 1. IMPACT ON USE - Quicksilver’s Determinable Fee Interest 
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72. First, in my opinion, the dedication language burdens Quicksilver’s “Contract 

Area and lands pooled therewith”—its determinable fee interest in the hydrocarbons in place.

73. It is well settled Texas law that an oil and gas lease vests the lessee-

owner/producer with a fee simple determinable interest in the oil and gas molecules in place.107

74. Quicksilver’s dedication of the natural gas in place provides, “Producer 

[Quicksilver] dedicates and agrees to deliver or cause to be delivered to Gatherer [Crestwood] . . 

. the total volume of gas owned or controlled by Producer lawfully produced from wells now or 

hereafter drilled on the lands within the Contract Area or lands pooled therewith.”108

75. Additionally, each GGA defines the term “Gas” as, “…natural gas which is 

owned or controlled by Producer [or its successors and assigns]109 and produced from lands 

within the Contract Area, including casinghead gas produced with crude oil, gas from gas wells 

produced in association with crude oil (associated gas), and gas from condensate wells (non-

associated gas), and shall include any inerts or impurities contained therein.”110 Under Texas 

law, Quicksilver owns a fee simple determinable in the oil and gas in place beneath the lands 

burdened by the dedication language in the GGAs. Therefore, the gas in the ground, and when 

produced, is under the ownership and control of Quicksilver. As a result of the dedication 

language in each GGA, Quicksilver’s use and enjoyment of the natural gas in which it owns a 

determinable fee interest is burdened by the obligation to deliver all produced natural gas 

molecules to Crestwood’s gathering system. Because the dedication impacts Quicksilver’s use 

and enjoyment of its natural gas in place, which can only be enjoyed by producing it or perhaps 

107 Texas Co. v. Daugherty, 176 S.W. 717 (Tex. 1915). 
108 GGA Section 2.1. 
109 The bracketed language is included in the Cowtown GGA only.  
110 GGA Section 1.1. 
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by selling working interests, subject to the dedication burden, I believe the dedication satisfies 

the requirements for a burden that touches and concerns the land.111

76. Quicksilver’s dedication of its natural gas is strikingly similar to the landowner’s 

written agreement to provide water produced from a water well on the landowner’s land to the 

operator of a gas compressor station plant in the Wimberly v. Lone Star Gas Co. case.112

Groundwater, like natural gas, is considered real property while in the ground and personal 

property once extracted.113 The dedication of the groundwater to this purpose certainly would 

affect the value of landowner’s title to the water in the ground, as well as to the water produced. 

Therefore, the Wimberly case is factually indistinguishable from Quicksilver’s obligation to 

deliver natural gas produced from the burdened “Contract Area or lands pooled therewith” into 

Crestwood’s gathering system, the benefitted real property. 

77. In my opinion, the fact that the word “produced” appears in both the definition of 

Gas and in the dedication language does not limit the dedication to a personal property interest, 

i.e., the extracted natural gas. Although natural gas becomes personal property once extracted,114

Texas case law holds that a reference to oil and gas that has been “produced and saved” does not 

111 See, e.g., Wimberly v. Lone Star Gas Co., 818 S.W.2d 868, 870 (Tex. App.—Fort Worth 1991, writ denied); 
American Refining Co. v. Tidal Western Oil Corp., 264 S.W. 335 (Tex. Civ. App.—Amarillo 1924, writ ref’d). 
112 Id.
113 TEXAS WATER CODE ANN. §36.002(a) (“a landowner owns the groundwater below the surface of the landowner’s 
land as real property”); Edmond R. McCarthy, Jr., Mixing Oil and Gas with Texas Water Law, 44 TEX. TECH L.
REV. 883, 888 (2012) (groundwater held in place is a sale of real property and groundwater produced at the 
wellhead is the sale of personal property). See also Edwards Aquifer Auth. v. Day, 369 S.W.3d 814 (Tex. 2012). In 
Edwards Aquifer, the Texas Supreme Court analogized ownership of groundwater to ownership of oil and gas. 
“Groundwater, like oil and gas, often exists in subterranean reservoirs in which it is fugacious.” Id. at 829. The 
Court applied their earlier holding in Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 (Tex. 2008) to 
groundwater by stating that “the rule of capture determines title to [natural] gas that drains from property owned by 
one person onto property owned by another. It says nothing about the ownership of gas that has remained in place 
The same is true of groundwater.” Id.    
114 Riley v. Riley, 972 S.W.2d 149, 155 (Tex. App. — Texarkana 1998, no writ). 
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limit the interest to a personal property interest.115 Under Texas conveyancing law, a conveyance 

of a percentage of the oil and gas “produced and saved” from land is classified as a royalty 

interest, which is a real property interest that runs with the land.116

78. Under Texas law, the conveyance of oil and gas “in and under” a particular tract 

of land is a conveyance of a fee mineral interest.117 On the other hand, the conveyance of oil and 

gas “produced” or “produced and saved” is considered a conveyance of a royalty interest.118 A 

conveyance of oil and gas “in and under and that may be produced” is considered a fee mineral 

interest.119 Both mineral interests and royalty interests are interests in real property.120 Therefore, 

defining gas as “owned or controlled . . . and produced” not only indicates that the GGAs touch 

and concern the land, but also suggests that the parties objectively intended that the dedication is 

an interest in real property.

79. As further evidence that the dedication touches and concerns real property, each 

dedication expressly provides that any transfer of Quicksilver’s determinable fee interest must be 

made subject to the dedication. The Cowtown and Lake Arlington Agreements provide that if 

Quicksilver conveys “Gas” by “farmout, contract or otherwise,” the conveyance must be made 

subject to the dedication in the GGA. Use of the word farmout in this instance is important, 

indicating the parties’ objective intent that the dedication extends to Quicksilver’s determinable 

115 Miller v. Speed, 248 S.W.2d 250, 256 (Tex. Civ. App.—Eastland 1952) (holding that a conveyance of minerals 
“produced and saved” is a conveyance of a royalty interest). 
116See id.
117  See, e.g., Garza v. Prolithic Energy Co., L.P., 195 S.W.3d 137, 142 (Tex. App.—San Antonio 2006, pet. denied) 
(the phrase “in and under” refers to a mineral interest) (citing Laura H. Burney, Interpreting Mineral and Royalty 
Deeds: The Legacy of the One–Eighth Royalty and Other Stories, 33 St. Mary’s L.J. 1, 30–31 (2001). 
118 Miller, 248 S.W.2d at 256. 
119 Barker v. Levy, 507 S.W.2d 613 (Tex. Civ. App.—Houston [14th Dist.] 1974, writ ref’d n r.e.). 
120 See Renwar Oil Corp. v. Lancaster, 154 Tex. 311, 276 S.W.2d 774, 776 (1955) (mineral interests are interest in 
real property); State v. Quintana Petroleum Co., 134 Tex. 179, 133 S.W.2d 112, 114–15 (1939) (same); Lyle v. Jane 
Guinn Revocable Trust, 365 S.W.3d 341, 351 (Tex. App.—Houston [1st Dis.] 2010, pet. denied) (holding that as a 
matter of law a royalty interest is a real property interest). 
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fee interest. A farmout agreement is a common oil and gas industry agreement that transfers the 

farmor’s working interest in oil and gas leases, including the oil and gas in the ground and 

typically all, or at least a share of, the oil and gas that is extracted from the ground.121 If the 

parties objectively intended for the dedication to merely be limited to produced oil and gas under 

the ownership and control of Quicksilver, the word “farmout” should not have been included in 

this provision. 

80. The Alliance Agreement is even clearer that the interest burdened is Quicksilver’s 

working interests in the Contract Area and lands pooled therewith because it states that any 

transfer of an “oil and gas lease, fee mineral interest or other agreement” must be made subject to

the dedication. Oil and gas leases and fee mineral interests are interests in real property. 

81. And finally, each GGA provides that if Quicksilver transfers an oil and gas lease 

to a third party, Quicksilver promises to obtain the third party’s agreement to continue delivering 

Gas pursuant to the terms of the GGA.122 While this latter provision is not necessary to establish 

whether the dedication burdens the land, the provision is further evidence the parties objectively 

intended the dedication to run with the land. 

82. The GGAs contain stronger language than the letter agreement in Energytec. In 

Energytec, the producer was required to obtain Newco’s consent prior to any assignment of its 

interest in the pipeline. The Fifth Circuit held that Newco’s consent rights constituted covenants 

running with the land, as they impact the real property owner’s interest in the property. Here, the 

GGAs do not give Crestwood a consent right in connection with an assignment of Quicksilver’s 

121 Williams & Myers, MANUAL OF OIL AND GAS TERMS (13th Ed. 2006) (defining a farmout agreement as [a] very 
common form of agreement between operators, whereby a lease owner not desirous of drilling at the time agrees to 
assign the lease, or some portion of it…to another operator who is desirous of drilling the tract). See also Mengden 
v. Peninsula Prod. Co., 544 S.W.2d 643, 645 (Tex. 1976) (holding that farmee acquired interest in oil and gas leases 
through two farmout agreements). 
122 GGA Section 2.1. 
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“right, title or interest in the Gas.” Rather, the GGAs simply provide that any transfer of 

Quicksilver’s “right, title or interest in the Gas” “shall be made specifically subject to” the 

GGAs.123 Accordingly, Quicksilver does not have the right to transfer its interest in the Gas 

without transferring the burden of the GGAs as well. The inalienability of the GGAs separate 

and apart from Quicksilver’s working interests demonstrates that the GGAs touch and concern 

the land by necessarily and materially affecting any subsequent taker’s use and enjoyment of the 

land. 124 Moreover, because evidence of the GGAs is of record, all transferees have constructive 

notice of the GGAs, which provide that all transferees must take subject to them. 

83. The plain language of the dedication demonstrates the parties’ objective intent 

that Quicksilver’s working interests in the Contract Areas and lands pooled therewith are 

burdened by the dedication in each GGA and that the burden runs with the land. 

2.  IMPACT ON USE - Crestwood’s Easements and Rights-of-way  

84. Second, in my opinion, the obligation to accept gas from Quicksilver burdens 

Crestwood’s interest in the easements and rights-of-way conveyed by Quicksilver, which gave 

Cowtown  the right to install and operate the gathering systems. 

85. Quicksilver’s conveyances of the easements and rights-of-way to Cowtown and 

its successors, (Crestwood), were made as part of a larger transaction between Quicksilver and 

Cowtown to construct, expand, and operate gas gathering systems to transport Quicksilver’s 

production. The GGAs are part and parcel of these conveyances. Absent the GGAs, Quicksilver 

would have had no reason to convey and assign the pipeline easements and rights-of-way to 

Cowtown.

123 GGA Section 2.1 (emphasis added). 
124 Under Texas law, a mineral lease is a determinable fee; it is not a lease or other form of executory contract that 
bankruptcy debtor may assume or reject. Terry Oilfield Supply Co., Inc. v. Am. Sec. Bank, N.A., 195 B.R. 66, 70 
(S.D. Tex. 1996). 
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86. The Fifth Circuit’s opinion in Energytec is instructive on this issue. Energytec

recognized that Newco’s interest in collecting the transportation fee touched and concerned both 

the use of and the owner’s interest in the subject “real property, i.e., the traveling of natural gas 

from a starting point along the length of the pipeline to an endpoint.”125 Newco, the party entitled 

to the transportation fee, did not own the pipeline system, but instead had a security interest and 

lien on the entire pipeline system to secure payment of the fee.126 Newco argued that the 

transportation fee touched and concerned the land because the fee was secured by a lien on the 

entire pipeline, and failure to pay the fee would result in loss of ownership and use of the 

pipeline through foreclosure.127 In the instant case, Quicksilver’s connection to the subject real 

property is even closer, because Quicksilver owns the land burdened by the pipeline easements 

and rights-of-way and granted them to Crestwood’s predecessor while retaining the right to use 

these real property interests via the GGAs. The conveyance of the easements and rights-of-way 

are subject to and burdened by the GGAs – all of which are evidenced by filings in the real 

property records of the affected counties. Because the dedication language affects the use and 

enjoyment of Crestwood’s real property interest in the conveyed easements and rights-of-way, 

the dedication touches and concerns the land.

3. IMPACT ON VALUE – Quicksilver and Crestwood’s Real Property 

Interests 

87. Third, in my opinion, the dedication benefits the nature and value of both 

Quicksilver’s and Crestwood’s real property interests.

125 Energytec, 739 F.3d at 224. 
126 Id.
127 Id.
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88. Numerous Texas cases provide that the touch and concern element is satisfied if 

the covenant impacts the value of real property.128

89. Without Crestwood’s gathering system, Quicksilver could not move its gas to 

market.  If Quicksilver was not able to move gas to market, the value of its working interest in 

the Contract Area and land pooled therewith would be affected. The value of Quicksilver’s 

interests in the Contract Area and lands pooled therewith is directly tied to the producer’s ability 

to extract, transport, and sell the natural gas in place beneath the Contract Area and lands pooled 

therewith. 

90. Likewise, without the dedication of Quicksilver’s natural gas, the value of 

Crestwood’s easements would be affected. The value of the easements and associated pipelines 

is directly related to the availability of natural gas to transport.  Therefore, it necessarily follows 

that Quicksilver’s dedication impacts the value of Crestwood’s easements and associated 

pipeline system.129

91. The facts in El Paso Refinery are distinguishable from the present facts. A 

covenant to refrain from asserting a potential contribution claim for damages arising out of 

environmental clean-up costs against a prior landowner is materially different from the 

dedication in the GGAs. The covenant in El Paso Refinery was nothing more than an allocation 

of liability. 

128 Lyle v. Jane Guinn Revocable Trust, 365 S.W.3d 341, 354 (Tex. App.—Houston [1st Dist.] 2010, pet. denied) 
(covenant to pay a one-fourth royalty clearly touches and concerns the land as it affects the value of the lease);
Homsey v. University Gardens Racquet Club, 730 S.W.2d 763, 764 (Tex. App.—El Paso 1987, writ ref’d n r.e.) (“A 
chief consideration of a covenant ‘touching and concerning the land’ is whether it is so related to the land as to 
enhance its value and confer benefit upon it”); Prochemco, Inc. v. Clajon Gas Co., 555 S.W.2d 189 (Tex. Civ. 
App.—El Paso 1977, writ ref’d n.r.e.) (same). 
129 Although there is no Texas case which so holds, there is a general requirement at common law that for a burden 
to run, there must be a corresponding benefit to real property.  Although not necessarily required by Texas law, that 
common law burden is met here because (i) Quicksilver’s determinable fee mineral estate is burdened by the 
dedication to Crestwood, and (ii) Crestwood’s real property, the pipeline and associated easements, is directly 
benefitted by the dedication of Quicksilver’s gas.   
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Any burden or benefit created by the TRMI Deed affects only TRMI 
personally and has no direct impact upon the land itself. The Refinery's 
owner may, in accordance with the deed's provisions, take remedial action 
or not take remedial action, pollute or not pollute, as long as contribution 
is not sought from TRMI. The covenant does not compel nor preclude the 
promisor or any subsequent owner from doing anything on the land itself. 
The covenant is not predicated upon an agreement to refrain from taking 
any action on the land, as in the case of a negative covenant. [citation 
omitted] Nor does it permit TRMI, the promisee, to enter or utilize the 
land for any purpose. [citation omitted] Rather, it is a continuing and non-
contingent contractual agreement under which the Debtor agrees to refrain 
from seeking environmental remediation or damages from TRMI. A 
personal contractual arrangement does not qualify as a covenant. [citation 
omitted] 

The deed's restrictive language does little more than shield TRMI from the 
possibility of a contribution suit by a future owner. In this respect, the 
covenant operates as a cost-shifting mechanism, by pushing all costs of 
remedial action forward onto the Debtor and any subsequent purchaser. 
We believe such a provision is more analogous to an obligation to assume 
an encumbrance, in this case the encumbrance being the responsibility to 
pay for all environmental clean-up costs. Under Texas law, a covenant to 
pay an encumbrance does not run with the land. [citation omitted]130

92. On the other hand, in the instant case, as in Westland Oil, the parties’ obligations 

under the dedication are triggered by an action affecting the land itself—the production of gas 

from wells drilled, or to be drilled, on the land within the Contract Area or lands pooled 

therewith. The dedication directly affects how and to whom the production from the lands and 

leases will be marketed. The production of gas is part and parcel of the nature and value of 

Quicksilver’s working interests in any natural gas in place beneath the subject lands. The 

covenant in El Paso Refinery—addressing monetary liability for clean-up costs from 

environmental damage—was a step removed from the actual remediation of the land itself 

130 In re El Paso Refinery, LP, 302 F.3d 343, 356-57 (5th Cir. 2002). The court went on to hold that the covenant 
was not enforceable as an equitable servitude. Id. at 358. 
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damaged by environmental contamination. As a result, the Court should disregard El Paso 

Refinery and find the dedication touches and concerns the land because the dedication to 

Crestwood’s gathering system substantially impacts the value of Quicksilver’s working interests 

in the Contract Area and lands pooled therewith and Crestwood’s easements in real property. 

B. Relates to a Thing in Existence/Specifically Binds Parties and Their Assigns

93. In my opinion, the GGAs burden a thing in existence. The pipeline system (i.e.,

the easements, rights-of-way and pipelines) and Quicksilver’s working interests are in esse.131 In 

addition, the GGAs specifically bind the original parties— Quicksilver and Cowtown—as well 

as their successors and assigns.132 While both of these elements are established here, only one is 

necessary for the covenant to run. 

C. Intended by the Original Parties to Run with the Land

94. In my opinion, the original parties intended the dedication language in the GGAs 

to run with the land. Here, the GGAs expressly bind successors and assigns and Memoranda of 

Agreement have been recorded in the appropriate county deed records.

95. The GGAs provide that “[t]his Agreement shall be binding upon and inure to the 

benefit of the heirs, executors, administrators, successors, and assigns of the respective 

Parties,”133 and that any transfer by Quicksilver of its leases “shall be made specifically subject 

to this Agreement.”134

96. In addition, Memoranda of Agreement, signed by Cowtown and Quicksilver and 

summarizing the GGAs, were filed in the appropriate county deed records in both 2007 and 

131 See footnote 40, supra.
132 GGA Section 23 (“This Agreement shall be binding upon and inure to the benefit of the heirs, executors, 
administrators, successors, and assigns of the respective Parties); GGA Section 2.1 (“Any transfer by Producer of its 
right, title, or interest in the Gas, or in an oil and gas lease . . . to a third party . . . shall be made specifically subject
to this Agreement”). 
133 GGA Section 23. 
134 GGA Section 2.1. 
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2014. If the parties did not intend the dedication to affect real property interests in the pipeline 

and underlying easements and thus run with the land, recordation of the Memoranda in the real 

property records would have been unnecessary. As such, the recordation of the Memoranda in 

the real property records demonstrates the original parties’ intent that the GGAs run with the 

land.

D. Successor to Burden Has Notice of Covenant’s Existence.

97. In my opinion, any successors to the affected real property interests would be 

charged with constructive notice of the GGAs. As previously mentioned, Memoranda of 

Agreement summarizing the GGAs were filed in the appropriate county deed records in both 

2007 and 2014. A purchaser is charged with constructive notice of the provisions and contents of 

recorded instruments affecting title.135 In addition, Section 2.1 of the GGAs provides, in relevant 

part:

Any transfer by Producer of its right, title, or interest in the Gas, or 
in an oil and gas lease, fee mineral interest or other agreement, 
interest or right which creates or gives rise to the Producer’s 
interest in the Gas, to a third party, whether by farmout, contract, 
or otherwise shall be made specifically subject to this Agreement. 
Producer will notify any person to whom Producer transfers all or 
a portion of its right, title or interest in the Gas, or in such lease, 
interest, agreement or right that such Gas is dedicated pursuant to 
the terms of this Agreement to be gathered by Gatherer, and 
Producer shall obtain such third party’s agreement to continue 
delivering such Gas to Gatherer during the term of and in 
accordance with this Agreement. 

98. In fact, successors to both real property interests burdened by the dedication have 

acquired interests with notice of the GGAs and are currently operating under the terms of the 

GGAs. Respecting the interest in the easements and rights-of-way, Crestwood purchased 

135 Cooksey v. Sinder, 682 S.W.2d 252, 253 (Tex. 1984). 
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Quicksilver’s ownership interest in Cowtown and thereby indirectly owns and controls the 

easements and rights-of-way.136 Respecting the Contract area and lands pooled therewith, Tokyo 

Gas is successor to Quicksilver, pursuant to Quicksilver’s partial assignment of a 25% working 

interest in the underlying leaseholds.

99. Because the Memoranda of Agreement were filed in the appropriate county deed 

records, Tokyo Gas had constructive notice of the GGAs. And because Quicksilver is obliged 

under the GGAs to notify any future producers of the dedicated gas gathering agreement with 

Crestwood, and did so notify Tokyo Gas, Tokyo Gas has actual notice of the GGAs.

E. Privity of Estate Between the Parties when the Covenant Was Made

100. In my opinion, the requirement of privity is satisfied.  

101. The GGAs were originally between Quicksilver, holder of working interests in the 

Contract Area, and Cowtown Pipeline L.P., holder of easements and rights-of-way transferred to 

it from Quicksilver in the Contract Area, satisfying any horizontal privity requirement. 

Quicksilver remains the primary holder of the working interests. 

102. The original party to the GGAs was Cowtown Pipeline, L.P.  Cowtown Pipeline, 

L.P. transferred its interest in the GGAs and pipeline systems (including easements and rights-of-

way) to Cowtown Pipeline Partners, LP  In 2010, Crestwood acquired 

Cowtown Pipeline Partners, L.P. Accordingly, vertical privity is satisfied.  

F. Further Comments on Horizontal Privity

103. As noted above, a showing of horizontal privity has only been required by a 

minority of lower Texas appellate courts. Unless and until the Texas Supreme Court incorporates 

a horizontal privity requirement, in my opinion, Crestwood is not required to demonstrate 
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horizontal privity. Note that the court in Wimberly, discussed above, had no difficulty enforcing 

a covenant to furnish water to a gas compressor station even though the parties appeared to not 

be in horizontal privity. 

104. That said, Crestwood can still establish horizontal privity because the dedication 

language in the GGAs was part and parcel of the conveyances of easements and rights-of-way 

from Quicksilver to Cowtown that were made between 2006 and 2012. In my opinion, the fact 

that the conveyances were not made at the exact same time the GGAs were executed is not 

dispositive: first, the conveyances appear to have occurred throughout the period of time when 

the GGAs were being formed and amended by Quicksilver and Cowtown Pipeline Partners L.P.; 

second, but for the GGAs and the dedication language contained therein, Quicksilver would not 

have made the conveyances and associated transfers of real property interests.

II.  EQUITABLE SERVITUDES 

105. In my opinion, the dedication reflected in the GGAs are both real covenants and 

equitable servitudes. Thus, the dedication also meets the requirements of an equitable servitude 

(notice, limits use of interests in real property, and benefits interests in real property owned by 

the party seeking enforcement). Therefore, the GGAs are enforceable in equity, the most 

common way that covenants are enforced. 

106. As discussed in Section II of Statement of Applicable Law, above, (i) any 

successors to either side of the GGAs (in this case, Crestwood) would have constructive notice of 

the dedication’s existence due to the Memoranda of Agreement filed in the real property records; 

(ii) the dedication limits the  use of the real property interests because (a) Quicksilver cannot 

produce, process, or transport its natural gas beneath the Contract Area or lands pooled therewith 

without using Cowtown’s gathering system and (b) Cowtown’s interest in the easements and 
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rights-of-way conveyed by Quicksilver is affected by Cowtown’s obligation to accept and 

transport Quicksilver’s natural gas; and (iii) the dedication impacts the value of real property 

interests because without the dedication (y) Cowtown’s pipeline easements and rights-of-way 

would be of little use or value, and (z) Quicksilver would not be able to produce, transport and 

sell its natural gas, thereby affecting the value of Quicksilver’s working interest in the “Contract 

Area and lands pooled therewith.”

 [remainder of page intentionally left blank]
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Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recoded 
in Johnson County, Texas, as of May 17, 2007 

Assignment, dated as of April 9, 2007, effective as of April 30, 2007, by and among Cowtown 
Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded 
in Hood County, Texas, as of August 15, 2007 

Fifth Amended and Restated Cowtown Gas Facilities Gas Gathering and Processing Agreement, 
dated as of August 10, 2007, by and among Cowtown Pipeline Partners L.P., as Gatherer, 
Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as 
Producer

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver 
Resources Inc., as Producer, filed and recorded in Bosque County, Texas, as of November 14, 
2007

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and Quicksilver 
Resources Inc., as Producer, filed and recorded in Erath County, Texas, as of November 20, 
2007

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and 
recorded in Hill County, Texas, as of November 20, 2007 

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and 
recorded in Hood County, Texas, as of November 16, 2007 

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and 
recorded in Johnson County, Texas, as of November 20, 2007 

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and 
recorded in Parker County, Texas, as of November 20, 2007 

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and 
recorded in Somervell County, Texas, as of November 13, 2007 

Memorandum of Agreement, effective as of August 10, 2007, by and among Cowtown Pipeline 
Partners L.P., Cowtown Gas Processing Partners L.P., and Quicksilver Resources Inc., filed and 
recorded in Tarrant County, Texas, as of November 7, 2007 
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Sixth Amended and Restated Gas Gathering and Processing Agreement, effective as of 
September 1, 2008, by and among Cowtown Pipeline Partners L.P., as Gatherer, Cowtown Gas 
Processing Partners L.P., as Processor, and Quicksilver Resources Inc., as Producer 

Assignment of Easement and Right-of-Way, dated as of November 13, 2008, to be effective as of 
April 1, 2008, from Chief Resources Alliance Pipeline, LLC to Quicksilver Resources Inc., filed 
and recorded in Tarrant County, Texas, as of April 1, 2010 

Assignment and Conveyance, dated as of June 11, 2009, to be effective as of August 8, 2008, 
from Quicksilver Resources Inc. to Cowtown Pipeline L.P., filed and recorded in Tarrant 
County, Texas, as of June 12, 2009 

Gas Gathering Agreement (Alliance Area Gathering System, Tarrant and Denton Counties, 
Texas), dated as of December 1, 2009, by and among Cowtown Pipeline L.P., as Gatherer, and 
Quicksilver Resources Inc., as Producer 

Assignment and Bill of Sale, dated as of January 6, 2010, to be effective as of December 1, 2009, 
by and among Cowtown Pipeline L.P., as Grantor, and Cowtown Pipeline Partners L.P., as 
Grantee, filed and recorded in Tarrant County, Texas, as of January 17, 2010 

Amendment to Gas Gathering Agreement, dated as of October 1, 2010, by and among 
Quicksilver Resources Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer 

Assignment and Bill of Sale, effective as of March 30, 2012, by and among Quicksilver 
Resources Inc. and Cowtown Pipeline LP, as Assignors, and Cowtown Pipeline Partners L.P., as 
Assignee, filed and recorded in Hood County, Texas, as of July 3, 2012 

Assignment and Bill of Sale, effective as of March 30, 2012, by and among Cowtown Pipeline 
LP, as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Johnson 
County, Texas, as of July 5, 2012 

Assignment and Bill of Sale, effective as of March 30, 2012, by and among Cowtown Pipeline 
LP, as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in 
Somervell County, Texas, as of July 3, 2012 

Assignment and Bill of Sale, to be effective as of March 30, 2012, by and among Quicksilver 
Resources Inc. and Cowtown Pipeline L.P., as Assignors, and Cowtown Pipeline Partners L.P., 
as Assignee, filed and recorded in Tarrant County, Texas, as of July 5, 2012 

Partial Assignment and Bill of Sale, dated as of March 30, 2012, to be effective as of March 30, 
2012, by and among Quicksilver Resources Inc. and Cowtown Pipeline L.P., as Assignors, and 
Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Tarrant County, Texas, as of 
July 5, 2012 

Limited Warranty Deed, dated as of May 3, 2007, by and among Quicksilver Resources Inc. and 
Marshall R. Young Oil Co., as Grantors, and Cowtown Pipeline Partners L.P., as Grantee, filed 
and recorded in Tarrant County, Texas, as of May 25, 2007 
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Amended and Restated Gas Gathering Agreement (Lake Arlington Gathering System, Tarrant 
County, Texas), dated as of August 18, 2008, to be effective as of September 1, 2008, by and 
among Cowtown Pipeline L.P., as Gatherer, and Quicksilver Resources Inc., as Producer 

Deed, Assignment and Conveyance Concerning Lake Arlington Gas Gathering System, dated as 
of November 7, 2008, to be effective as of October 1, 2008, by and among Quicksilver 
Resources Inc. and Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline Partners L.P., as 
Buyer, filed and recorded in Tarrant County, Texas, as of November 13, 2008 

Correction Deed and Conveyance [Lake Arlington Gas Gathering System], dated as of 
September 28, 2010, to be effective as of October 1, 2008, by and among Quicksilver Resources 
Inc. and Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline Partners L.P., as Buyer, filed 
and recorded in Tarrant County, Texas, as of September 29, 2010 

Second Amendment to Gas Gathering Agreement, dated as of October 1, 2010, by and among 
Quicksilver Resources Inc., as Producer, and Cowtown Pipeline Partners L.P., as Gatherer 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Bosque County, Texas, as of 
October 10, 2014 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Erath County, Texas, as of 
October 10, 2014 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Hill County, Texas, as of October 
10, 2014 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Hood County, Texas, as of 
October 10, 2014 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Johnson County, Texas, as of 
October 10, 2014 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Parker County, Texas, as of 
October 10, 2014 
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Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Somervell County, Texas, as of 
October 10, 2014 

Memorandum of Agreement, effective as of September 29, 2014, by and among Cowtown 
Pipeline Partners L.P., as Gatherer, Cowtown Gas Processing Partners L.P., as Processor, and 
Quicksilver Resources Inc., as Producer, filed and recorded in Tarrant County, Texas, as of 
October 15, 2014 
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South of the Border, Down Mexico Way: The Past, Present and Future of 
Petroleum Development in Mexico

Foreword: The Evolution of Oil and Gas Conservation Law and the Rise of 
Unconventional Hydrocarbon Production
Legal and Commerical Models for Pore-Space Access & Use for Geologic CO2 
Sequestration,

United States Offshore Licensing and Concession System

Shale Gas Revolution or Evolution: Opportunities and Challenges for Europe

Preface: Perhaps what you were trying to say …, 

Introduction: Avoiding Dutch Disease and Bad Policy Choices

International Oil Investment Return to Mexico: Will Mexico’s Risk-Service 
Invitation Work and Where Might it Lead?

Lord Coke, the Restatement, and Modern Subsurface Trespass Law

Legal and Commercial Models for Pore-Space Access & Use for Geologic CO2

Sequestration
 Seismic and Geophysical “Trespass”

From Summer of Optimism to Summer of Despair, 

Introduction: North Dakota’s Energy Landscape 
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Subsurface “Trespass”: A Man’s Subsurface is Not His Castle

Subsurface Trespass After Coastal v. Garza

Geologic CO2 Sequestration: Who Owns the Pore Space

Carbon Sequestration: Who Owns the Pore Space

Introduction [to Symposium on Energy Law], 

Federalism: Onshore and Offshore Public Lands in the United States

State Conservation Regulation—Single Well Spacing and Pooling—Vis-À-Vis Federal and 
Indian Lands

Self or Affiliate Gas Processing: Howell v. Texaco, Inc.
Howell v. Texaco, Inc. and State ex rel. Oklahoma Tax 

Commission v. Texaco Exploration and Production, Inc
 Howell v. Texaco—Case Analysis

The Rule of Capture-An Oil and Gas Perspective

Handbook on AIPN Model Contracts

3D Seismic and Geophysical “Trespass,”

Exploratory Unitization Under the 2004 Model Oil and Gas Conservation Act

Seismic Technology and Law: Partners or Adversaries

Rogers, Wellman, and The New Implied Marketplace Covenant

Federal Principles & Energy Policy in the United States

2001: A Royalty Odyssey
Recent Developments 2001
Royalty Valuation: Should Overriding Royalty Interests and Nonparticipating 
Royalty Interests, Whether Payable In Value or In Kind, Be Subject to the Same 
Valuation Standard As Lease Royalty, 

Royalty Valuation: Calculating Freight in a Marketable-Product Jurisdiction
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Breach of Confidentiality

Geophysical "Trespass" Revisited
The Use of Law to Promote Domestic Exploration & Production

Royalty Valuation: Should Royalty Obligations Be Determined Intrinsically, 
Theoretically, Or Realistically? Part 1: Why All The Fuss? What Does History 
Reveal?

Royalty Valuation: Should Royalty Obligations Be Determined Intrinsically, 
Theoretically, Or Realistically? Part 2: Should Courts Contemplate The Forest 
Or Dissect Each Tree?

Terminating Units: Can the Lights Be Turned Off?

3-D Seismic Technology: Its Uses, Limits, & Legal Ramifications

Oil and Gas Marketing In Latin America

Introduction to International Oil and Gas Law, 

The Gas Royalty Obligation--Pay Now and Pay Later, 

Drilling for Black Gold: Understanding the Fine Print in Model Form Drilling 
Contracts
ABA Task Force Reports on Security Interest in Oil and Gas Collateral, 

In Memoriam: Professor Eugene O. Kuntz, Eulogy to a "Gentle Man" and 
Scholar

Recent Developments in Nonregulatory Oil and Gas Law, 

Report of the ABA UCC Committee Task Force on Oil and Gas Finance, 

Calculating Royalty: "Costs" Subsequent to Production -- "Figures Don't Lie, But 
. . . , 
Broad-Form Mineral Deed Constitutional Amendment Upheld by Kentucky 
Supreme Court, 
Emerging Gas Royalty Issues
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Introduction to Oil and Gas Law, and Oil and Gas Lease Law

Conveyancing
American Bar Association Oil and Gas Task Force Recommending UCC Article 9 
Revisions
Oil & Gas: The Texas Oilfield Anti-Indemnity Act, 

Environmental Law in the Oil Patch

Oil & Gas Leasing and Implied Covenants

Management of Private and Public Oil and Gas Interests in the United States,

Hard Minerals: State Coal Protection Legislation Versus Title IV of 1990 Clean 
Air Act Amendments,

Recent Developments in Oil & Gas Law,

The Role of the Nonconsenting Cotenant in Oil & Gas Development, The Oil 
Patch Version of the Little Red Hen 

Recent Developments in Oil & Gas Drilling Contracts: An Update,

Oil & Gas: Mineral Rights and the Duhig Doctrine,

Recent State Legislation Affecting Oil & Gas Exploration and Production

The Anatomy of an Oil and Gas Drilling Contract
Oil & Gas: State Legislatures Continue to Enact Statutes Limiting Offshore Oil 
and Gas Development,
The Growing Uncertainty of Real Estate Titles

Public Lands and Land Use: Oil and Gas Under Navigable Rivers and Lakes, 

Oil, Gas & Minerals: Dormant Mineral Statute Upheld,

Oil & Gas: The Rule Against Perpetuities, 

Federal Oil & Gas Management in the United States

Mutiny: The Revolt Against Unsuccessful Unit Operations
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New Directions in Oil & Gas Conservation Law

History of Oil & Gas Conservation Law

Compulsory Pooling in North Dakota: Should Production Income and Expenses 
Be Divided From Date of Pooling, Spacing or 'First Runs'?

David v. Goliath: Negotiating the 'Lessors 88' and Representing Lessors and 
Surface Owners in Oil & Gas Lease Plays
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Mineral Law Newsletter

 Legal Report on Oil & Gas Conservation Activities - North Dakota

Annual Review of Significant Developments - North Dakota
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ANNEX 2 

CONVYEYANCES, DEEDS AND OTHER INSTRUMENTS 
RELATED TO THE GATHERING SYSTEMS 

Cowtown System 

1. Assignment, dated as of April 3, 2006, to be effective as of April 1, 2006, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Hood County, Texas, as of January 24, 2007 (Johnston Decl. Ex. 9). 

2. Assignment, dated as of December 28, 2006, to be effective as of December 15, 2006, by and 
among Quicksilver Resources Inc., as Assignor, and Cowtown Pipeline Partners L.P., as 
Assignee, filed and recorded in Hood County, Texas, as of January 24, 2007 (Johnston Decl. 
Ex. 10). 

3. Assignment, dated as of December 29, 2006, to be effective as of April 1, 2006, by and 
among Quicksilver Resources Inc., as Assignor, and Cowtown Pipeline Partners L.P., as 
Assignee, filed and recorded in Hood County, Texas, as of January 24, 2007 (Johnston Decl. 
Ex. 11). 

4. Assignment, dated as of December 29, 2006, to be effective as of April 1, 2006, by and 
among Quicksilver Resources Inc., as Assignor, and Cowtown Pipeline Partners L.P., as 
Assignee, filed and recorded in Johnson County, Texas, as of January 24, 2007 (Johnston 
Decl. Ex. 12). 

5. Assignment, dated as of April 30, 2007, to be effective as of January 29, 2007, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Hood County, Texas, as of May 17, 2007 (Johnston Decl. Ex. 13). 

6. Limited Warranty Deed, dated as of May 3, 2007, by and among Quicksilver Resources Inc., 
as Grantor, and Cowtown Gas Processing Partners L.P., as Grantee, filed and recorded in 
Hood County, Texas, as of May 17, 2007 (Johnston Decl. Ex. 14). 

7. Limited Warranty Deed, dated as of May 19, 2008, by and among Quicksilver Resources 
Inc., as Grantor, and Cowtown Gas Processing Partners L.P., as Grantee, filed and recorded 
in Hood County, Texas, as of June 4, 2008 (Johnston Decl. Ex. 15). 

8. Assignment and Bill of Sale, effective as of March 30, 2012, by and among Quicksilver 
Resources Inc. and Cowtown Pipeline LP, as Assignors, and Cowtown Pipeline Partners 
L.P., as Assignee, filed and recorded in Hood County, Texas, as of July 3, 2012 (Johnston 
Decl. Ex. 63). 

9. Assignment (Charca Ltd. easements), dated as of April 30, 2007, to be effective as of January 
29, 2007, by and among Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline 
Partners L.P., as Assignee, filed and recoded in Johnson County, Texas, as of May 17, 2007 
(Johnston Decl. Ex. 66). 

10. Assignment (Little Hoss Ranch, Robert K. Hanger, LGS Godley, and Shultz Ayres 
easements), dated as of April 30, 2007, to be effective as of January 29, 2007, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recoded in Johnson County, Texas, as of May 17, 2007 (Johnston Decl. Ex. 67). 
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11. Assignment, dated as of April 3, 2006, effective April 1, 2006, by and among Cowtown 
Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and 
recorded in Johnson County, Texas, as of February 22, 2007 (Johnston Decl. Ex. 70). 

12. Assignment, dated as of April 3, 2006, to be effective as of April 1, 2006, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Bosque County, Texas, as of December 6, 2006 (Johnston Decl. Ex. 71). 

13. Assignment, dated as of April 3, 2006, to be effective as of April 1, 2006, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Hill County, Texas, as of December 11, 2006 (Johnston Decl. Ex. 72). 

14. Assignment, dated as of April 3, 2006, to be effective as of April 1, 2006, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Somervell County, Texas, as of January 24, 2007 (Johnston Decl. Ex. 73). 

15. Assignment, dated as of April 30, 2007, effective as of January 29, 2007, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Bosque County, Texas, as of May 17, 2007 (Johnston Decl. Ex. 74). 

16. Assignment, dated as of April 9, 2007, effective as of April 30, 2007, by and among 
Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed 
and recorded in Hood County, Texas, as of August 15, 2007 (Johnston Decl. Ex. 75). 

17. Assignment, dated as of December 28, 2006, effective as of December 15, 2006, by and 
among Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as 
Assignee, filed and recorded in Hood County, Texas, as of January 24, 2007 (Johnston Decl. 
Ex. 76). 

18. Assignment, dated as of December 28, 2006, effective as of December 15, 2006, by and 
among Cowtown Pipeline L.P., as Assignor, and Cowtown Pipeline Partners L.P., as 
Assignee, filed and recorded in Somervell County, Texas, as of January 24, 2007 (Johnston 
Decl. Ex. 77). 

 

Lake Arlington System/Alliance System 
 

1. Deed, Assignment and Conveyance Concerning Lake Arlington Gas Gathering System, dated 
as of November 7, 2008, to be effective as of October 1, 2008, by and among Quicksilver 
Resources Inc. and Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline Partners L.P., 
as Buyer, filed and recorded in Tarrant County, Texas, as of November 13, 2008 (Johnston 
Decl. Ex. 30). 

2. Correction Deed and Conveyance [Lake Arlington Gas Gathering System], dated as of 
September 28, 2010, to be effective as of October 1, 2008, by and among Quicksilver 
Resources Inc. and Cowtown Pipeline L.P., as Sellers, and Cowtown Pipeline Partners L.P., 
as Buyer, filed and recorded in Tarrant County, Texas, as of September 29, 2010 (Johnston 
Decl. Ex. 31). 
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3. Assignment and Bill of Sale, dated as of March 30, 2012, to be effective as of 
March 30, 2012, by and among Quicksilver Resources Inc. and Cowtown Pipeline L.P., as 
Assignors, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Tarrant 
County, Texas, as of July 5, 2012 (Johnston Decl. Ex. 64). 

4. Partial Assignment and Bill of Sale, dated as of March 30, 2012, to be effective as of March 
30, 2012, by and among Quicksilver Resources Inc. and Cowtown Pipeline L.P., as 
Assignors, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Tarrant 
County, Texas, as of July 5, 2012 (Johnston Decl. Ex. 65). 

5. Assignment and Bill of Sale, effective as of March 30, 2012, by and among Cowtown 
Pipeline LP, as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and 
recorded in Johnson County, Texas, as of July 5, 2012 (Johnston Decl. Ex. 68). 

6. Assignment and Bill of Sale, effective as of March 30, 2012, by and among Cowtown 
Pipeline LP, as Assignor, and Cowtown Pipeline Partners L.P., as Assignee, filed and 
recorded in Somervell County, Texas, as of July 3, 2012 (Johnston Decl. Ex. 69). 

7. Limited Warranty Deed, dated as of May 3, 2007, by and among Quicksilver Resources Inc. 
and Marshall R. Young Oil Co., as Grantors, and Cowtown Pipeline Partners L.P., as 
Grantee, filed and recorded in Tarrant County, Texas, as of May 25, 2007 (Johnston Decl. 
Ex. 78). 

8. Assignment and Conveyance, dated as of June 11, 2009, to be effective August 8, 2008, from 
Quicksilver Resources Inc. to Cowtown Pipeline L.P., filed and recorded in Tarrant County, 
Texas, as of June 12, 2009 (Johnston Decl. Ex. 39). 

9. Assignment and Bill of Sale, dated as of January 6, 2010, to be effective December 1, 2009, 
by and between Cowtown Pipeline L.P., as Grantor, and Cowtown Pipeline Partners L.P., as 
Grantee, filed and recorded in Tarrant County, Texas as of January 19, 2010 (Johnston Decl. 
Ex. 44). 

10. Partial Assignment and Bill of Sale, dated as of March 30, 2012, to be effective as of March 
30, 2012, by and among Quicksilver Resources Inc. and Cowtown Pipeline L.P., as 
Assignors, and Cowtown Pipeline Partners L.P., as Assignee, filed and recorded in Tarrant 
County, Texas, as of July 5, 2012 (Johnston Decl. Ex. 65). 
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